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The Use of Garnishment in the Bank 
Collection Process 


By ROLLINS MILLER KOPPEL 


Reprinted with the permission of the editors of the Texas Law Review 


The complex question of ownership of the proceeds of com- 
mercial paper deposited in a bank for collection perhaps does 
not have the apparent significance today that it did during the 
dark years of 1921 to 1982 when more than 10,000 banks 
failed.’ During that period most depositors and every lawyer 
realized that the difference between satisfaction and complete 
loss could well depend not only upon the solvency of the drawee 
but also upon who was owner of the proceeds of the discharged 
instrument in any particular stage of the collection process. 


However, even assuming the financial responsibility of all 
banks involved, for various reasons this question is still of po- 
tential importance in every bank collection transaction;’ but 
no situation brings it into sharper focus than does the use or 
attempted use of garnishment against the proceeds of com- 
mercial paper in the hands of a collecting or intermediary cor- 
respondent bank. It is elementary that a garnishor is entitled 
to attach’ only the property of the debtor; hence the determina- 


1 BraucHEeR AND Corker, INTRODUCTION TO COMMERCIAL Law 34 (1950). 

2 E.g., liability of drawee bank for conversion of .proceeds allegedly discharged in- 
strument, Goeman v. Live Stock Nat. Bank, 238 Iowa 1088, 29 N.W.2d 528 (1947); lia- 
bility of depositary bank to drawee for collection made on forged instrument, Home 
Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa 108, 8 N.W.2d 757 (1943). 

8 The terms “attachment” and “garnishment” are used interchangeably throughout 
this discussion, as the latter is generally considered to be a species of the former. It is 
believed that the technical distinctions between the two, which vary according to state 
law, are not material to the problem being considered. In Texas the initial action by a 


129 
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tion of whether or not he will prevail against a garnishee bank 
or any party who may intervene hinges upon the question of 
who owns the proceeds at the time of garnishment.* The fac- 
tors which have apparently affected the courts’ decisions on this 
issue will be examined with particular reference to the prob- 
lems posed by Texas cases and the Texas Bank Collection Code. 


Several situations typically invite garnishment, but the 
remedy is most often employed by a dissatisfied purchaser 
(drawee) as a means of obtaining quasi in rem jurisdiction 
over a nonresident seller (depositor). By one method the 
drawee pays the draft which was intended to cover the cost of 
the shipment but immediately institutes a garnishment suit or 
foreign attachment proceeding to reach the proceeds of the 
draft as the property of the seller.’ If the presenting bank has 
remitted before being served with notice of garnishment, the 
remedy may still be invoked by attaching the proceeds in the 
possession of an intermediary correspondent bank.° 


In. other cases the claim asserted by the garnishor-drawee 
has no relation to the present transaction between the parties, 
but is asserted to recoup losses incurred in past shipments which 
did not meet specifications’ or to satify a previous indebted- 


creditor of the depositor against the proceeds of a collection item held by a bank would 
always be one of garnishment, since attachment is available only against tangible prop- 
erty possessed by the debtor. Tex Crv. Strat. (Vernon, 1948) art. 275-802. Cf. Tex. Crv. 
Stat. (Vernon, 1948) arts. 4076-4099. But in some jurisdictions attachment is an ap- 
propriate remedy for reaching property possessed by a third person having no right of 
possession adverse to that of the debtor. See I Paton, Dicest or Lecat Opinions, 
Attachment, Execution and Garnishment § 1 (1940). 


4See 4 Am. Jur., Attachment and Garnishment § 292. The only assertion which may 
be made by an intervening bank in a suit to garnish the proceeds of a draft in the hands 
of an out-of-state collecting bank is ownership of the proceeds. Roseman Feed Co. v. 
Nashville Grain & Feed Co., 182 N.C. 690, 109 S.E. 881 (1921). 

5 See Blatz Brewing Co. v. Richardson & Richardson, Inc., 245 Wis. 567, 15 N.W2d 
819 (1944), 29 Mara. L. Rev. 66 (1946). To avoid any question of the bank’s actual 
possession of the proceeds at the time of garnishment, the garnishor may make payment 
in the presence of an officer who at the same time serves notice of garnishment. Hoffman 
v. Mechanics-American Nat. Bank of St. Louis, 249 S.W. 168 (Mo.App. 1923). 


8 See, e.g., Heid Bros., Inc. v. Commercial Nat. Bank of Hutchinson, 240 S.W. 908 
(Tex.Comm.App. 1922). The intermediary correspondent bank retained the proceeds 
in response to a wire from the presenting bank that the “corn was not as ordered.” It is 
interesting that after the intermediary bank received bond from the garnishor, it was 
served with a writ of garnishment. On remand the depositary bank (intervenor) asserted 
that the garnishee should be denied the remedy of interpleader because, in violation of 
ae to remit, it withheld funds before being served with the writ of garnishment. 

his issue was not decided as it did not affect the rights of the garnishor, in whose favor 


the court held. Commercial Nat. Bank of H i i 
tines See ak of Hutchinson v. Heid Bros., Inc., 257 S.W. 918 


7 E.g., Colonial Lumber Co. v. Andelusia Nat. Bank, 188 Miss. 566, 103 So. $43 (1925). 
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ness.® In still other cases, the garnishor who has no relation to 
the purchase transaction may attach the proceeds of commer- 
cial paper to satisfy even an unliquidated claim against the 
payee.’ Finally, the remedy is employed by the general credi- 
tors of the payee of an ordinary check to reach its proceeds in 
any of the indicated stages.”° 


IMPACT OF THE TEXAS BANK COLLECTION CODE 


One not familiar with the court decisions might conclude 
that the question of “ownership” of commercial paper in the 
bank collection process and the “right to the proceeds” thereof 
is clearly settled by the Texas Bank Collection Code." The 
Code uses the two terms synonymously” and specifies that, 
“Except when otherwise provided by agreement, and except 
as to holders of negotiable instruments for value without no- 
tice, when an item is deposited with or received by a bank, the 
receiving bank (which will be hereafter referred to as the 
‘original agent’) and each bank, other than the drawee, to 
which such items is forwarded in the course of collection (which 
banks will hereafter be referred to as ‘subagents’) shall be 
deemed the agent of the owner of the item. Such relation of 
agency shall exist although the original agent credits the item 
to the account of the owner and permits the owner to check 
against the credit so created, and such credit shall be conditional 
until the original agent has received the proceeds of the item 
in cash or, when authorized or accepted by it, in unconditional 
credit.”* 


8 E.g., Acme Hay & Mill Feed Co. v. Metropolitan Nat. Bank of Minneapolis, 198 
Towa 1387, 201 N.W. 129 (1924). 

9 E.g., Campbell v. Noble-Trotter Rice Milling Co., 188 S.C. 212, 198 S.E. $73 (1938). 

10 E.g., Nat. Park Bank v. Levy Brothers, 17 R.I. 746 (1892). A mailed his check to 
B, who deposited it in a New York bank “for deposit to the credit of B.” The depositary 
bank forwarded the check to a Rhode Island clearing house where, following payment, 
its proceeds were attached by B’s creditors. 

11 Reference is to chapter seven of The Texas Banking Code of 1948, Tex. Crv. Strat 
(Vernon, 1948) art. $42—701 et seq. 

12 Tex. Civ. Srar. (Vernon, 1948) art. 342—701 (c). 

13 Tex. Crv. Srar. (Vernon, 1948) art. 8$42—702. The Unrrorm CommenrciaAL Cope 
§ 4-201 is even more specific in indicating that the usual relationship created between 
bank and depositor as to collection items will be that of principal-agent unless contrary 


intent clearly appears. References to the Uniform Commercial Code are to the Text 
and Comments edition, 1952. 
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This provision indicates that the proceeds of an item de- 
posited in a Texas bank, which is forwarded by it through usual 
banking channels for collection, continues to belong to the de- 
positor until the proceeds have been received by the Texas de- 
positary bank in cash or unconditional credit which is author- 
ized or accepted.'* Therefore, seemingly the proceeds could be 
garnished by a creditor of the Texas depositor at any time be- 
fore remittance by the collecting bank and receipt by the de- 
positary bank. Assuming the depositary bank had not pail 
value for the item so as to constitute it a holder in due course,”* 
it would follow that it would not be permitted to intervene to 
defeat the garnishor’s suit by claiming ownership of the item. 


However, in Falk & Co. v. South Texas Cotton Oil Co.,® the 
Pennsylvania Supreme Court reached the opposite result in 
such a case without mentioning the Texas Bank Collection 
Code but without denying the rather obvious fact that ‘Texas 
law would apply.’” The fact that this decision cannot be con- 


14See Tex. Civ. Stat. (Vernon, 1948) art. 705: “An item shall be deemed paid 
when the bank or person presenting the same has received unconditional payment in 
cash, or, when authorized or accepted by him or it, in unconditional credit. The proceeds 
of an item shall be deemed transmitted from one agent to another when the receiving 
agent has received the proceeds in cash, or when authorized or accepted by it, in uncon- 
ditional credit.” Compare this section with decisions antedating the Texas Bank Collection 
Code in regard to insolvency controversies, that the agency of the depositary bank ter- 
minates when the collecting bank deposits the proceeds of the check or draft to the credit 
of the depositary bank. First Nat. Bank of Corsicana v. Wm. Cameron & Co., Inc., 149 
S.W.2d 182 (Tex.Civ.App. 1941, error dism’d); U. S. Nat. Bank of Galveston v. Azar, 
102 S.W.2d 242 (Tex.Civ.App. 1937, error ref’d). 


15 Clearly the mere advancement of conditional bank credit would not be considered 
payment of value within the meaning of NecotiaBLe Instruments Law § 25 or the 
Texas Bank Collection Code, Tex. Civ. Stat. (Vernon, 1948) art. 242-702; nor is this 
result necessarily contemplated by the Unirorm CommenrciAL Cope §§ 4-208 & 209. As 
to when a bank may become a holder in due course of a collection item in Texas or 
under the Unitrornm CommenrciaL Cope by permitting withdrawal against conditional 
credit, see Sneed and Morrison, Bank Collections—A Comparative Study, 29 Texas Law 
Review 713, 735 et. seg. (1951). 

16 368 Pa. 199, 82 A.2d 27 (1951). 


; 17 See Bicetow, Bris, Notes anp Cueques 281 (2d ed. 1900): “. . . that question, it 
is clear, must be decided by the law of the state or the country in which the bill was 
drawn, unless it appears that the law of some other country was contemplated.” Swift 
& Co. v. Banker’s Trust Co., 280 N.Y. 135, 19 N.E.2d 992 (1939). “The validity of the 
check, the scope of the order to pay and the person authorized by the drawer to receive 
payment are fixed at the inception of the instrument and by the law of the place where 
the instrument has inception.” Id. at 145, 19 N.E.2d at 997. Cf. United States v. Guar- 
anty Trust Co., 293 US. 340 (1934), in which the Court held that the validity of a trans- 
fer of title to a negotiable instrument is determined by the law of the jurisdiction in 
which the alleged transfer occurred. Accord, REsTATEMENT, ConFiict or Laws § 262 
(1934) . A Texas court, faced with this identical problem in a garnishment case, stated, 
The draft was deposited by defendant (Creamery Company) with the Kansas Bank, 
subject to defendant’s check; thus, in our opinion, the rights of defendant and the Kansas 
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sidered an anomaly is indicated by the very recent showing of 
similar inclinations by a Texas court which announced, without 
noting a possible conflict of laws question, that, “The weight 
of authority seems to be that when commercial paper is en- 
dorsed without restriction by a bank depositor and is at once 
passed to his credit by the bank to which he delivers it, he be- 
comes the creditor of the bank, and the bank becomes the owner 
of the paper, and in making the collection is not the agent of 
the depositor. .. .”78 

This is undoubtedly a correct statement of the majority 
view as to the ownership of commercial paper deposited in the 
described manner and forwarded by the depositary bank for 
collection."® The fact that a different result is not necessarily 
dictated by the Texas Bank Collection Code is demonstrated 
by Blatz Brewing Co. v. Richardson & Richardson, Inc.,” in 
which the Wisconsin court purported to apply a very similar 
California statute to a situation almost completely parallel with 
that of the Falk case. In the Blatz case a California corpora- 
tion sold a carload of hops to a Wisconsin purchaser and de- 
posited a sight draft with bill of lading attached payable to 
the California depositary bank. The draft and bill of lading 
were forwarded by the payee bank through regular channels 
to a Milwaukee bank where the draft was paid and the proceeds 
were attached by the purchaser as the property of the seller. 
However, as in the Falk case, the court held that the garnishor 
could not prevail since at the time of deposit title passed from 
the seller to the depositary bank. The court stated that it was 
applying the majority (and California) view and that the re- 
sult was not changed by the Bank Act of California,”* which 
provides that any credit allowed by any bank for an item “... 


Bank are settled by the laws of that state.” Belle Springs Creamery Co. v. Schultz, 69 
S.W.2d 564, 566 (Tex.Civ.App. 1934). 
18 City State Bank v. National Bank of Commerce, 261 S.W.2d 749, 751 (Tex.Civ.App. 
953). 


19 See Annotations, Title to Commercial Paper Deposited by Customer of Bank to His 
Account, 11 A.L.R. 1043 (1921); 16 A.L.R. 1084 (1922); 42 A.L.R. 492 (1926); 68 
A.L.R. 725 (19380); 99 A.L.R. 486 (1935). 

20 245 Wis. 567, 15 N.W.2d 819 (1944). 

21 Cau. Gen. Laws act 652, § 16c (1944). The act also specifically provides that the 
depositary bank shall have the right of charge-back until the proceeds of any item 
shall “, . . have been actually received by the bank allowing such credit. .. .” 
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shall be provisional only, subject to final payment and to the 
receipt by the bank allowing such credit, of the funds in actual 
money....” The act further states that its provisions may be 
modified or set aside by an agreement in writing between the 
bank allowing credit and the party from whom the item was 
received for collection.” 


Although the California statute does not specifically pro- 
vide for the principal-agent relationship, it does so by implica- 
tion through limiting the rights and duties of the depositary 
bank much as the Texas act does or even more narrowly. It 
has been held that agency is the usual relationship created in 
the ordinary California banking collection transaction under 
present law,”* whereas, under prior law a bank was normally 
regarded as owner if it accepted a collection item for deposit 
without specifically limiting its responsibility to that of an 
agent for collection.* Therefore, the change contemplated by 
the California Bank Act is essentially the same as that contem- 
plated by the Texas Bank Collection Code. 


It should be assumed, in the absence of contrary evidence, 
that the parties dealt with each other with reference to the stat- 
ute and that in Texas, California, or any state having similar 
laws, the relationship created between them was mere agency 
rather than debtor-creditor.*”> However, as indicated by the 


22 Cau. Gen. Laws act 652 § 16c (1937), amended by Cau. Laws, 1943, c. 930 § 1. 
See the present law, enacted in 1951, Cau. Financiau Cope § 1011 (Deering, 1951). The 
decision in Blatz Brewing Co. v. Richardson & Richardson, Inc., 245 Wis. 567, 15 N.W.2d 
819 (1944), cannot be explained on the basis of this provision. In fact the writing be- 
tween the parties, i.e., the deposit slip and passbook cover, recited that credit allowed 
was only provisional until proceeds were received and that the bank’s status was that 
of collecting agent in receiving items for “deposit or collection.” However, it has been 
held that this provision does not prevent banks from becoming purchasers of collection 
items in the absence of a contrary written agreement. Bank of America v. Universal 
Finance Co., 21 P.2d 147 (Cal.App. 1933). 

23 First Nat. Bank of Ely v. Hamaker, 257 Pac. 454 (Cal.App. 1927); Saddler v. Cali- 
fornia Bank, 242 Pac. 1085 (Cal.App. 1925). 

24 Faulkner v. Bank of Italy, 231 Pac. 380 (Cal.App. 1924). The bank accepted the 
drawer’s fictitious check on an out-of-town bank to set up a joint bank account. It then 
paid out most of the account to the same joint tenant whose check was accepted. Held, 
the bank could not charge back the fictitious check against the personal account of the 
other joint tenant; since the bank did not accept the check “for collection only,” it took 
its legal chances of becoming the owner of a “worthless piece of paper.” Id. at 383. But 
ef. San Francisco Nat. Bank v. American Nat. Bank, 90 Pac. 558 (Cal.App. 1907), where 
the depositor was deemed to have known of the custom of all banks of a particular lo- 
cality to become liable for commercial paper deposited with them for collection else- 
where only after the proceeds had been received by the bank. This custom became an 
implied condition of the contract of agency. 


25 See e.g., Dakin v. Bayly, 290 U.S. 143 (1983); Federal Reserve Bank v. Malloy, 
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Falk and Blatz cases, there is enough leeway within the phrase 
“except when otherwise provided by agreement” in Article 342 
—702 of the Texas Bank Collection Code to argue in almost 
every situation that the parties intended at the time of deposit 
of a collection item that the depositary bank should be regarded 
as purchaser. If the court decides to accept this argument, it 
will almost certainly look for support to certain standard 
criteria for determining ownership of commercial paper as 
stated in cases which were decided either before the statute or 
after the enactment without mentioning it.”° 


CRITERIA FOR DETERMINING OWNERSHIP OF COMMERCIAL 
PAPER IN GARNISHMENT CASES 


Ordinarily in determining whether the proceeds of commer- 
cial paper are owned by the debtor-depositor or by the deposi- 
tary bank at the time of garnishment, the court must be bound 
by the relationship the parties intended to create at the time of 
the deposit. Since this relationship is entirely contractual or 
consensual, if it can be found that the parties intended to assign 
any particular legal status to the transaction, such as purchase, 
agency, trust, or bailment, the determination of the ownership 


264 U.S. 160 (1924); Edwards v. Lewis, 98 Fla. 956, 124 So. 746 (1929), where the 
Florida banking law restricting the liability of the depositary bank for collection items 
accepted to the exercise of due diligence, until actual payment is received by it, was in- 
terpreted to have the effect of creating the relationship of principal and agent between 
the bank and the depositor in the ordinary situation. Accord, Farmer’s Exchange Bank v. 
Farm & Home Savings and Loan Ass’n, 332 Mo. 1041, 61 S.W.2d 717 (1933), where, 
in discussing the Bank Collection Code of Missouri, which describes the relationship 
between bank and depositor in a manner practically identical to the Texas Act, the 
court stated, “Its plain purpose and reading is to establish and preserve an agency re- 
lation of the bank receiving the check on deposit, although our courts had gone to the 
extreme in upholding the doctrine that, prima facie at least, title passed to the bank by 
the mere fact of the check being indorsed in blank or even restrictedly when full credit 
was given with the right to check against same.” Jd. at 1053, 61 S.W.2d at 722. But ef. 
Lawton v. Lower Main St. Bank, 170 S.C. 334, 170 S.E. 469 (1933), where a statute 
naming the depository bank the depositor’s agent for collection of items payable to bearer 
or indorsed specially or in blank was held not applicable if circumstances indicate that the 
item was accepted by the depositary bank as a general deposit and was intended to be 
such by the depositor. 

26 F.g., First Nat. Bank in Fresno v. Corcoran, 286 Pac. 1105 (Cal. App. 1930), cited 
in Blatz Brewing Co. v. Richardson & Richardson, Inc., 245 Wis. 567, 15 N.W.2d 819 
(1944), for the proposition that where there is no contrary understanding between the 
depositor and the bank title to an item deposited in the ordinary course of business passes 
to the bank. Accord, Newmark Grain Co. v. Merchant’s Nat. Bank of Los Angeles, 166 
Cal. 203, 185 Pac. 958 (1913). See City State Bank v. Nat. Bank of Commerce, 261 
S.W.2d 749 (Tex.Civ.App. 1953), for a case which might be similarly used to support 
the same type of result in a controversy under the Texas Bank Collection Code though 
the code is not mentioned in the court’s opinion, and, according to conflict of laws princi- 
ples Texas law probably would not have been applied. 
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issue at the time of garnishment must follow accordingly,” 
unless events subsequent to the transaction have caused the 
bank to become a holder in due course or have given it a security 
interest in the item. 


The latter possibility has already been alluded to,” but a 
few courts have apparently misapplied some of the concepts 
involved, thus reaching rather surprising decisions. Two basic 
principles involved in determining the right of a depositary 
bank to claim priority over the garnishor of the proceeds of a 
collection item because of value advanced before attachment 
should be considered. 


First, it is unnecessary to seek the intention of the parties 
at the time of deposit if the depositor’s account, as increased by 
the bank credit extended for the item, has been overdrawn,” 
or if, for all “substantial intents and purposes,” the full amount 
of deposit credit extended for the collection item has been with- 
drawn.” In such cases, although the depositary bank could not 
be considered a purchaser of the item, it would be entitled to 
pro tanto protection against a garnishment of the proceeds to 
the extent that it had advanced valuable consideration at the 
time its proceeds were attached.” It should also be noted that 
the depositor’s general indebtedness to the depositary bank at 
the time of deposit would not be a factor giving the bank pri- 
ority over an attaching creditor of the depositor unless the bank 
can show that it actually purchased the item or that by an agree- 


27 See Sneed and Morrison, supra note 15 at 715 et seq. 
28 Supra at note call 15. 


29 E.g., Scott v. W. H. McIntyre Co., 93 Kan. 508, 144 Pac. 1002 (1914), where the 
proceeds were held to belong to a depositary bank intervening in a garnishment action 
though the draft was accepted “for collection only” and a seria! number placed on it 
by the bank indicated that it was being handled as a collection rather than as a cash item. 


80 Fourth Nat. Bank of Montgomery v. Bragg, 127 Va. 47, 102 S.E. 649 (1920), 
holding the title of the depositary bank to the proceeds of a draft superior to that of 
an attaching creditor of the depositor-payee, though the draft was indorsed by the bank 
“solely for collection” and without guaranteeing “title, possession, delivery, quantity, 
quality, or condition of the goods.” 


31 See W. I. Barton Seed, Feed & Implement Co. v. Mercantile Nat. Bank, 128 Tenn. 
$20, 160 S.W. 848 (1913), as to the proceeds of a draft attached in the hands of a col- 
lecting bank by a creditor of the depositor. The court commented, “The paper is subject 
to garnishment for the debts of the customer, to the extent of the customer’s interest 
at the time the garnishment notice is served. His interest is measured by the extent to 
which he has drawn on the deposit based on faith of the paper. If at any time there 
is to his credit on the books of the bank a sum less than that of the deposit, his beneficial 
interest in the paper is, to that extent, decreased.” Id. at $24-5, 160 S.W. at 850. 
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ment it had credited the amount of the item against the pre- 


existing debt.” 

Second, the depositary bank may be entitled to priority, as 
owner of the item, although it is not a holder in due course and 
has no security interest in the attached proceeds.” It seems 
clear that if there is no defect of title in the item or equitable 
claim available to prior parties at the time the depositary bank 
purchases it, this conclusion is proper. However, some courts 
have indicated that, even if the item were accepted by the bank 
for deposit as cash in accordance with a long-standing practice 
between the depositor and the bank, the attaching creditor of 
the depositor should prevail unless the bank can establish that 
it had become a purchaser for value in good faith before at- 


tachment.** 

Where no change in legal status has occurred following the 
initial deposit, the determination of the question of ownership 
and the right to the proceeds of collection items in garnishment 
cases by the trier of fact is based upon a consideration of all the 
evidence of circumstances surrounding the transaction. In that 
rare instance in which it can be established that the parties ex- 
pressed an intention to be bound only to a particular relation- 
ship in the legal rather than the colloquial sense, this question 


32 Alexander v. Birmingham Trust & Savings Co., 206 Ala. 50, 89 So. 66 (1921). 

33 Acme Hay & Mill Feed Co. v. Metropolitan Nat. Bank of Minneapolis, 198 Lowa 
1837, 201 N.W. 129 (1924). The creditor of the depositor sought to attack the pro- 
ceeds of a draft, claiming that the intervening depositary bank could not have become a 
holder in due course since before garnishment no funds had been paid out on the credit 
allowed. Holding for the bank, the court stated, “The question at issue is one of title. 
The rights of the intervenor depend, not upon whether it was a holder of the draft in 
due course, as that term is defined in the Negotiable Instruments Act, but upon whether 
it was the owner of the draft. It cannot be doubted that the intervenor might have been 
the owner of the draft and entitled to the amount realized on its payment and still not 
have been a holder in due course.” Id. at 1838, 201 N.W. at 199. 

34 Nat. Bank of Commerce v. Morgan, 207 Ala. 65, 92 So. 10 (1921). The case is 
criticized in 24 A.L.R. 901 (1928), but it is followed in Colorado Nat. Bank v. Western 
Grain Co., 218 Ala. 339, 118 So. 588 (1928), a similar garnishment case. In this situa- 
tion it has been stated that the granting of unconditional and unqualified cash credit for 
a collection item under circumstances indicating purchase by the bank is sufficient to 
constitute the bank prima facie a holder in due course under Necot1aBLe INSTRUMENTS 
Law § 59. Falk & Co. v. South Texas Cotton Oil Co., 368 Pa. 199, 210, 82 A.2d 27, 33 
(1951). In this case proof that the debtor’s deposit was at all times in excess of the 
amount of the items involved was considered immaterial in rebutting this presumption. 
Other statements have been noted to the effect that the granting of cash credit is enough 
to give the depositary bank the status of a holder in due course. First Nat. Bank in 
Fresno v. Corcoran, 286 Pac. 1105 (Cal.App. 1930). See Unrrorm CommerciaL Cope 
§ 4-208. The bank is given a security interest in an item for which the credit granted is 
available for withdrawal as of right, though the bank retains the right of charge-back. 
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is not difficult.** Nor is there room for conjecture if the de- 
positor’s indorsement to the bank specifically authorizes the 
bank to use the item only for collection. However, an indorse- 
ment “for deposit only” is equivocable. It may have been in- 
tended to enable the bank to act only as the depositor’s collect- 
ing agent;* or it may have been the customary procedure used 
in transferring title to the bank, assuring the depositor the ab- 
solute right of withdrawal.*’ It is similarly necessary to inspect 
the actual facts of the transaction when an item is indorsed by 
the depositary bank “for the account of” the depositor. The 
words indicate that the bank intended to act only as the deposi- 
tor’s collecting agent, but the view seems to be that they are 
not “an incantation which unfailingly invokes agency.’ Fur- 
thermore, if the court is prepared to hold that the granting of 
credit by the bank under these or other circumstances amounts 
to a purchase of the item, it will ordinarily do so notwithstand- 
ing custom or agreement to charge the paper back to the de- 
positor in the event of dishonor.” 


But cf. NecottaBLe InstrumMENTs Law § 54 which is generally interpreted as providing 
that mere credit extended for deposit of a collection item is not considered as payment 
of the amount agreed upon for purposes of determining whether or not the bank is a 
holder in due course. 


35 F.9., Tropena v. Keokuk Nat. Bank, 293 Iowa 701, 218 N.W. 398 (1927). The 
bank became the depositor’s agent by informing the depositor that it could not cash a 
foreign draft but would have to sell it, though in this case the bank was payee of the 
draft and the depositor was given credit therefor with immediate right of withdrawal. 


362 Morse, Banks AND BANKING § 583 (5th ed. 1917). In this situation if the de- 
positor is given the right to withdraw any portion of the deposit before collection, it is 
considered a mere “. . . gratuitous privilege allowed by the bank, which does not grow 
into a binding legal usage.” 

87 2 Id. § 577. In such cases, as a corollary to the privilege given the depositor, this 
indorsement in the absence of a different understanding “. . . gives to the bankers au- 
thority not only to collect, but to use the check in such manner as, in their judgment 
and discretion, having reference to the conditions and necessities of their business, may 
make it most available in their possession.” 


88 Equitable Trust Co. v. Rochling, 275 U.S. 248, 253 (1927); accord, Latzko v. Equi- 
table Trust Co., 275 U.S. 574 (1927). 


39 City of Douglas v. Federal Reserve Bank of Dallas, 271 U.S. 489 (1926); Burton 
v. United States, 196 U.S. 283 (1905). This right is implicit in the relationship between 
indorser and indorsee regardless of what other relationships exist between the bank and 
the depositor. The right of charge-back is merely a summary remedy available to the 
depositary bank as indorsee. Home Indemnity Co. v. State Bank of Fort Dodge, 233 
Towa 103, 8 N.W.2d 757 (1943). The depositary bank might be considered a conditional 
vendee. Goeman v. Live Stock Nat. Bank, 238 Iowa 1088, 29 N.W.2d 528 (1947). The 
transaction could also be considered a sale with title to the item in the bank though the 
bank’s title and the depositor’s credit are both conditional. Andrew v. Security Trust & 
Savings Bank, 214 Iowa 1199, 243 N.W. 542 (1932). See Sneed and Morrison, supra 
note 14 at 719, for other valid bases for considering the right of charge-back consistent 
with purchase by the bank. But a few courts consider the right of charge-back incon- 
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The most difficult and frequent problem in these cases is 
presented when the depositary bank is either named payee or 
the collection item is indorsed in blank by the payee and de- 
posited by him in the ordinary course of business. It is often 
announced that “Prima facie, according to the weight of au- 
thority, the passing to the credit of the depositor, of a check 
bearing an indorsement not indicating that it was deposited 
for collection merely, passes the title to the bank.’*” But this 
rule is not unanimously followed,” and in garnishment cases 
not all courts citing it as a premise reach the same ultimate 
conclusion as to ownership of the attached proceeds. Prob- 
ably a more accurate description of the legal effect of such a 
deposit would be that “The authorities upon the question are 
multitudinous and are irreconcilable.” 


The effect of presuming that the bank is the owner of com- 
mercial paper: deposited in the ordinary course of business, 
where nothing appears on the item itself to negate this view, is 
to require the garnishor to produce evidence to show that the 
parties had a contrary agreement or understanding. If this 


sistent with absolute ownership of the item by the depositary. E.g., W. T. Barton Seed, 
Feed & Implement Co. v. Mercantile Nat. Bank, 128 Tenn. 320, 160 S.W. 848 (1913). 


403 R.C.L., Banks § 152. 

41 See, e.g., Baldwin State Bank v. National Bank of Athens, 144 Ga. 181, 86 S.E. 538 
(1915). A deposit of a draft by the payee, indorsed “for deposit to the credit of payee” 
is prima facie a special deposit for collection and does not pass title to the bank unless 
evidence shows a course of dealing or an express or implied contract to the contrary. 
Accord, Freeman v. Exchange Bank, 87 Ga. 45, 13 S.E. 160 (1891), holding that the 
creditor of a depositor who attached proceeds held by the collecting bank would prevail 
over the depositary bank. But the court seems to consider the indorsement restrictive 
though it recognizes that a “for deposit” indorsement “. . . may operate to clothe the 
bank with title under certain circumstances.” Id. at 49, 13 S.E. at 161. Cf. Beal v. City 
of Somerville, 50 Fed. 647 (1st Cir. 1892); Goshorn v. Murray, 197 Fed. 407 (W.D. 
Pa. 1912), rev’d on other grounds, 210 Fed. 880 (1914). But cases recognize a distinction 
based upon whether the depositor’s privilege of withdrawal is a matter of right or a mere 
courtesy. See St. Louis & S. F. Ry. v. Johnston, 133 U.S. 566 (1890). The test is whether 
the depositor could maintain an action against the depositary bank for failure to honor 
a check drawn against the credit. This position is somewhat inconsistent with the view 
later expressed by the United States Supreme Court. See note 44 infra, and the dis- 
senting opinion in Burton v. United States, 196 U.S. 283, 308 (1905). 


42 See First Nat. Bank of Roswell v. Smith Bros, Grain Co., 276 S.W. 951 (Tex.Civ. 
App. 1925), where the rule was cited but the court allowed garnishment of the proceeds 
of an item by a creditor of the depositor, reasoning that testimony indicated that the 
parties did not intend to consummate a sale of the item by the deposit. In Fourth Nat. 
Bank of Montgomery v. Bragg, 127 Va. 47, 102 S.E. 649 (1920) and Scott v. W. H. 
McIntyre Co., 93 Kan. 514, 144 Pac. 1002 (1914), the rule is cited and garnishment 
disallowed, but the decisions were supported by the fact that the depositary bank had 
become a holder in due course. 

—_—* v. Noble-Trotter Rice Milling Co., 188 S.C. 212, 218, 198 S.E. 373, 375 
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evidence is not introduced, a directed verdict against the gar- 
nishor seems proper.** But in Texas, in spite of the fact that 
courts have persistently approved the general proposition that 
proof of a deposit of this type is an apparent indication of sale 
to the depositary bank of the item deposited, such proof would 
probably not be sufficient to support a directed verdict against 
the garnishor.*° 


The proposed Bank Collection Code purports to restate ex- 
isting law by providing that a transaction of this type creates a 
presumption that the depositary bank as indorsee or transferee 
“. .. is the owner provided there is nothing on the face of the 
paper or in any prior indorsement to indicate an agency or 
trustee relation... .’*° But it also specifically provides that 
these facts alone “. . . shall not change the relation of agent of 
the bank of deposit to the depositor, but subsequently holders 
shall have the right to rely on the presumption that the bank of 
deposit is the owner of the item.”** 

Thus, in the ordinary contest between the garnishor and the 
depositary bank, if the evidence consists solely of the transfer 


44 Hendley v. Globe Refining Co., 79 S.W. 1163 (Kan.App. 1904). A directed verdict 
against the garnishor was proper though a bank official made one statement that the 
bank was owner of the item and another that it was taken for collection only. The 
court reasoned that these “. . . are not statements of facts, but merely expressions of 
opinion, and, as such, immaterial.” Id. at 1165. Cf. Burton v. United States, 196 U.S. 283 
(1905). The transaction itself raises no fact issue of ownership for the jury. 

45 Mayfield Co. v. First Nat. Bank of Terrell, 287 S.W. 510 (Tex.Civ.App. 1926). 
Proof that the bank is payee of the item and that credit was given the depositor on his 
checking account is inconclusive to prove ownership by the bank and insufficient to sup- 
port a directed verdict against the garnishor of the proceeds. Hobart Nat. Bank v. Ford- 
tram, 122 S.W. 413 (Tex.Civ.App. 1909). The jury is not bound to believe the uncon- 
tradicted testimony of the intervenor bank that it purchased the item and was not an 
agent for collection; hence no verdict could be directed against an attacking creditor 
of the depositor. See Tex. Civ. Srat. (Vernon, 1948) art. 342-702. It seems even more 
improbable that a court applying the Texas Bank Collection Code would direct a finding 
that the depositary bank under such circumstances became the owner of a collection 
item, the proceeds of which have been attached. 

46 See § 4 and explanatory note in 2 Paton, Dicest or Lecau Opinions, Collection 
§ 27 (1942). 

47 Jd. In garnishment cases it has been held that there is no apparent title in the de- 
positary bank if (a) the instrument indicates that it was drawn by one in the business 
of handling goods and the drawer details directions for collection on its face, e.g., Alexan- 
der v. Birmingham Trust & Sav. Co., 206 Ala. 50, 89 So. 66 (1921); or (b) a draft 
payable to the depositor’s order is deposited without indorsement by him, e.g., Security 
Nat. Bank v. Morgan, 245 S.W. 455 (Tex.Civ.App. 1922). Since negotiation of an 
order instrument entails indorsement by the payee in addition to delivery, the attaching 
creditor of the depositor established a prima facie right to recover by merely introducing 
the draft. See Brirton, Brits anp Notes § 74 (1943). Since the owner of a negotiable 
instrument rarely divests himself of title except by negotiation, it is presumed that the 
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of the item to the bank by blank indorsement or by naming 
the bank as payee, the case has reached an impasse. To arrive 
at a determination of the controversy, the courts have indicated 
several factors any one of which may be used by the trier of 
fact to reach its decision. 

One of the least significant but perhaps most often argued 
and considered factors is the notice to the depositor contained 
on the pass book or deposit slip. These provisions are inserted 
by banks on bank forms for the sole purpose of limiting their 
liability in the usual collection transaction and the forms are 
used indiscriminately for all deposits. Therefore, it would be 
difficult to establish in any particular instance that such provi- 
sions actually embodied the entire agreement between the par- 
ties.“° In Falk & Co. v. South Texas Cotton Oil Co.,® the de- 
positor’s signature card covering its account with the bank con- 
tained provisions that, in the absence of written notice to the 
contrary, the “. . . bank acts only as Agent for Customer and 
assumes no liability except for its own negligence. ... All items, 
if credited, are credited conditionally, subject to final payment, 
and checks drawn against such conditional credits may be re- 
fused.” Nevertheless, the court held for the depositary bank 
against the garnishor by reasoning that other evidence in the 
case indicated that, as to the deposit in question, the parties did 
not consider this provision applicable. Courts may conclude 
that the notice to the depositor did not accurately reflect the 
subjective intent of the parties if it is too broad™ and that it 
merely restated the original relationship between them if it is 
too restrictive.™ 


transferee of an unindorsed order instrument is not the owner. Accord, West v. Citizen’s 
State Bank of Wheeler, 140 S.W. 2d 868 (Tex.Civ.App. 1940). 


48 See Sneed and Morrison, supra note 15, at 719. 
49 368 Pa. 199, 82 A.2d 27 (1951). 


P 50 E.g., the bank acts only as the depositor’s collecting agent in receiving items for 

deposit or collection.” Andrew v. Security Trust & Sav. Bank, 214 Towa, 1199, 243 N.W. 
542 (1932). The name the parties give to the transaction is immaterial in determining 
their legal relationship. Their actual intent must control. See Andrew v. Marshalltown 
State Bank, 204 Towa 1190, 216 N.W. 723 (1927), where the passbook contained the pro- 
vision, “This bank in receiving out of town checks and other collections acts only as your 
agent, and does not assume any responsibility beyond due diligence on its part.” This 
was held not to be sufficient evidence of special agreement or circumstance to overcome 
the presumption that the bank had become a purchaser. 


51 F.g., City of Douglas v. Fderal Reserve Bank of Dallas 271 US 
a l . Fdera : S. 489 (1926). A 
notice stating that “all out of town items credited subject to final payment” had no sub- 
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a“ 


Finally, the factors considered most seriously by the trier 
of fact might be termed “the realities of the situation appearing 
from testimony at the trial.” There was no expression of intent 
at the time of the transaction; yet it is necessary to decide the 
case on the basis of what was intended. To fill that void, evi- 
dence of existing circumstances that probably would have in- 
fluenced parties similarly situated is received as bearing upon 
the relative plausibility of the adverse contentions as to what 
was intended by the transaction. In this respect at least one 
Texas court has recognized that the bank’s assertion of owner- 
ship of commercial paper after attachment of its proceeds 
should be closely scrutinized, since, because of the ambiguous 
nature of most bank collection transactions, the assertion could 
easily be one of expediency. In commenting upon this pos- 
sibility, the court stated, “It is a very significant circumstance 
in favor of the finding of agency that appellant is seeking in 
this suit to claim, as theirs, the proceeds of the drafts as bona 
fide purchasers for value and defending a suit in Kansas upon 
the pleading of fact that it took the drafts ‘subject to 
collection.’ ”” 

That each depositary collection transaction may carry a 
different connotation was clearly noted by an early federal case 
which indicated the rather obvious fact “. . . that bankers do 
not invariably credit their customers for sight paper as for cash, 
but are generally influenced by the financial responsibility of 
the customer, or the drawee of the paper, or both.”** However, 
though the effect and intent of a depositary transaction of a 
particular type may vary between depositors (although out- 
wardly it appears to be the same), over a period of time it 


stantive legal effect except perhaps to dispense with the necessity of giving notice of dis- 
honor to the depositor. Accord, Security Nat. Bank v. Old Nat. Bank, 241 Fed. 1 (8th 
Cir. 1917). Such a provision, “. . . when rightly construed, does not change the relation 
between the parties, the depositor and the bank, nor affect the ownership of the checks 
deposited. It simply gives rise, in connection with general commercial custom and the 
course of business between the parties, to a contract between them, that in case the 
checks deposited and credited . . . should not be paid by the drawer, the depositor would 
repay the bank the amount of said checks.” Id. at 12. 


52 Commercial Nat. Bank v. Heid Bros., 257 S.W. 913, 915 (Tex.Civ.App. 1928, 
error dism’d), cert. denied, 265 U.S. 595 (1924). 


53 St. Louis & S.F. Ry. v. Johnston, 27 Fed. 248, 245-6 (C.C.S.D.N.Y. 1886). Cf. Hend- | 


ley v. Globe Refinery Co., 79 S.W. 1163 (Kan. App. 1904). The garnishment of pro- 
ceeds of a collection item was disallowed since the bank had become a purchaser, relying 
on the financial standing of the drawer though solvency of the drawee was not known. 








ee 
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would tend to become routine and standardized as to the same 
depositor. Thus, conceding the legal independence of each de- 
posit, in the absence of a cohesive understanding, any evidence 
of a uniform practice or agreement in past dealings identical 
in form to the present transaction would be highly probative 
of present intent.” 

Furthermore, banks may develop certain means of dis- 
tinguishing, for their own internal organizational purposes, 
between items which they intend to handle on a restricted basis 
and items which they intend to collect on as owners. The for- 
mer are referred to as “collection” items to indicate that the 
bank’s interest relates to the performance of certain duties 
rather than to expected realization through the item’s payment. 
The latter are referred to as “discount” items to indicate that 
the bank has purchased them at their present value and has 
credited the depositor’s account as it would for the deposit of 
cash. Certainly such an unequivocal internal designation given 
the transaction before the controversy would be an excellent 
test of the honesty of its assertion of ownership against the 
attaching creditors of the depositor,” but of course, it would 
not necessarily be illuminative as to which designation was 
agreed upon by the depositor. 

Prominent among the factors which may be considered 
indicative of the relationship intended by the bank and the de- 
positor are the liabilities and risks which would accompany 
purchase of the collection item. If these are involved to any 
unusual extent in the transaction, they would almost certainly 
have been appreciated by the parties and would have influenced 
their decision as to whether the item would be sold to the bank 
or merely turned over to it as agent, trustee, or bailee for col- 





54 E.g., Falk & Co. v. South Texas Cotton Oil Co., 368 Pa. 199, 82 A.2d 27 (1951). 
The president of the intervening bank testified that its custom and practice for over 25 
years was to give the depositor final, unconditional, and unqualified cash credit for all 
collection items deposited. 

55 F.g., Blatz Brewing Co. v. Richardson & Richardson, 245 Wis. 567, 15 N.W.2d 819 
(1944), where the draft was not listed in the same section ‘of the passbook as were col- 
lection items. The cashier, who dealt only with discount rather than collection transac- 
tions, handled the matter, and the bank accounting system forms for discount rather 
than collection items were used. In Campbell v. Noble-Trotter Rice Milling Co., 188 
S.C. 212, 198 S.E. 873 (1938), the stamp on the face of the draft was a discount serial 
number indicating that the depository bank was handling it as a cash item. 





744 THE BANKING LAW JOURNAL 


lection. If the item is a check, this element would not be sig- 
nificant since the bank as purchaser could in no way become 
liable to the drawee by attempting to collect it. The risk of 
dishonor would, of course, be considered, but that consideration 
would normally be offset by the summary remedy of charge 
back, the bank’s greatest source of protection when even con- 
ditional credit is granted for a collection item. If the item is 
a draft attached to a bill of lading covering a shipment of 
goods, it seems clear that modern legislation and business usage 
contemplate that ownership and the right to the proceeds in 
bank collection channels should not hinge on any criteria differ- 
ent from those heretofore discussed. However, since the bulk 
of bank collection garnishment cases involve this type of com- 
mercial paper, certain distinctive features in such disputes will 
be indicated. 

Any special treatment which would be accorded this type 
of transaction by the trier of fact would stem from the fact that 
the bank, by financing the depositor of the draft and obtaining 
possession of the bill of lading, would in all jurisdictions ac- 
quire some interest in the goods being shipped. However, not 
being in the business of disposing of goods for a profit and 
generally being unable to use the goods in the banking opera- 
tion, the bank clearly would be interested in the bill of lading 
only as additional security for the credit extended to the de- 
positor. The trier of fact in ascertaining the relationship in- 
tended to be created by the parties might consider whether, in 
return for this additional security, the depositary bank under- 
took any new risks. 

The extreme position is that the bank, by its acquisition 
of the bill of lading, the traditional symbol of title, becomes 
absolute owner of the goods and that as such it must undertake 
performance of the shipment contract. Such a rule places the 
bank purchasing a draft with bill of lading attached in the 
position of the original consignor, causing it to become war- 
rantor of the goods shipped. The burdensome effects of this 
view are easy to visualize, yet it was embodied in an early 


56 See 8 ZOLLMAN, Banks AND BanxinG § 5495 at 270, “Banks would be constantly 
engaging in every business, the exigencies of which require the shipment of goods. This 
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Texas Court of Civil Appeals” breach of warranty-garnish- 
ment decision which was followed in three other southern 
states.” 

If this position were adhered to, the garnishor of the pro- 
ceeds of a draft who was also the consignee of the goods shipped 
would prevail against the depositary bank to the extent that 
his cause of action was based on the quality or quantity of the 
goods. But of even more significance in such controversies is 
the fact that a consignee or third-party creditor of the depositor 
desiring to garnish the proceeds of a draft for previous ship- 
ment losses or other claims equally unrelated to the collection 
item could argue with considerable logic that the depositary 
bank intended to avoid the formidable risk of purchase by act- 
ing for the depositor rather than in its own behalf in relation to 
the collection item. Therefore, there was no purchase by the 
bank and the entire proceeds should be garnishable as the prop- 
erty of the depositor. 


In Texas apparently the only garnishment cases in which 
this argument has been accepted involved drafts showing on 
their faces that the bank’s right to payment of the entire amount 
was subject to various contingencies.” Since the Texas Su- 
preme Court has squarely repudiated the thesis that the bill of 
lading remains subject to the burdens and obligations of the 
consignment contract, as to a bank which attaches it to a pur- 


is clearly without the scope of their legitimate functions and moreover against public 
policy.” And Id. § 5497 at 274, “To hold banks responsible for the frauds, mistakes, and 
breaches of warranty of shippers would utterly destroy the negotiability of such 
instruments.” 

57 Landa v. Lattin, 46 S.W. 48 (Tex.Civ.App. 1898). 


58 Russell v. Smith Grain Co., 80 Miss. 688, 32 So. 287 (1902); J. C. Haas & Co. v. 
Citizens’ Bank of Dyersberg, 144 Ala. 562, 39 So. 129 (1905); Finch v. Gregg, 126 
N.C. 176, 35 S.E. 251 (1900). 


59 E.g., Merchants Bank of Kansas City v. Gallagher, 8 S.W.2d 683 (Tex.Civ.App. 
1928). A jury finding that the depositary bank did not extend credit “without condition 
and without reservation” was supported in a garnishment action by testimony which 
showed that commercial papers provided for an advise shipment; i.e., the carrier could 
release the goods to anyone producing an advise order from the shipper-depositor though 
the bill of lading properly indorsed had not been produced and though the draft had not 
been paid. In First Nat. Bank of Roswell v. Smith Bros. Grain Co., 276 S.W. 951 (Tex. 
Civ.App. 1925), it was held that a presumption that the depositary bank had purchased 
an instrument deposited in the ordinary course of business, if the indorsement does not 
indicate the deposit was merely for collection, could be overcome by showing that the 
item deposited was an arrival draft; i.c., the shipment covered by the draft was subject 


to inspection at destination and freight charges would be deducted from the face value 
of the draft. 


= 
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chased draft forwarded routinely for collection,” it seems that 
there is little additional room for its application today. How- 
ever, an argument might still be made that a Texas depositary 
bank ordinarily would intend to avoid the unrestricted relation- 
ship in view of the philosophy expressed in earlier 'Texas cases 
that, though a depositary bank is no longer responsible as war- 
rantor of the shipment because of having purchased a draft 
with bill of lading attached, its right to claim the proceeds must 
be quantitatively gauged by that which could have been as- 
serted by its vendor.“ ‘This philosophy has been discredited, 
though not expressly repudiated, by later as well as contempo- 
rary Texas cases cited throughout this discussion. Further, it 
seems inconsistent with the spirit if not the language of the 
Texas Bills of Lading Act.” 


Under the Uniform Bills of Lading Act the depositary 
bank purchasing a draft with attached bill of lading seems to 
be rather specifically protected from any liability as consignor 


60 S. Blaisdell, Jr. Co. v. Citizens Nat. Bank, 96 Tex. 626, 75 S.W. 292 (1903). The 
depositary bank, which purchased the drafts with attached bills of lading, was not liable 
to the consignee for the fraud of the consignor-depositor after the drafts had been paid. 
For similar action taken in two of the three other states which originally followed the 
earlier Texas view, see Mason v. Nelson Cotton Co., 148 N.C. 492, 62 S.E. 625 (1908); 
Cosmos Cotton Co. v. First Nat. Bank of Birmingham, 171 Ala. 392, 54 So. 621 (1911). 


61 See, e.g., Commercial Bank v. First State Bank & Trust Co., 153 S.W. 1175 (Tex. 
Civ.App. 1918). The recovery of a depositary bank against a collecting bank and a 
purchaser on a draft purchased with attached bill of lading is limited to the value of 
the goods at the time of delivery because the bank’s security interest in the goods ac- 
quired by the purchaser of the draft is comparable to that of a mortgagee in possession: 
it can acquire no greater right than that of the vendor-consignor. In Smith v. Houston 
Nat. Exch. Bank, 202 S.W. 181 (Tex.Civ.App. 1918), a draft drawn on the consignee 
for more than the value of the debt was assigned before payment. Held, the consignee 
could recover from the assignee the excess he was “compelled” to pay in order to obtain 
the goods “regardless of their good faith in purchasing or taking the draft, with bill of 
lading attached... .” Id. at 183 Cf. Phoenix Refining Co. v. Kilgore Nat. Bank, 135 
Tex. 439, 143 S.W.2d 925 (1940). Though this case involved a non-negotiable bill of 
lading, the court cited with approval a statement by the court of civil appeals that a 
bill of lading as a mere symbol of goods cannot be negotiable in a true sense and that, 
“ | .. while the transfer of a bill of lading may in some instances be sufficient to transfer 
the title of the holder thereof to the property which it represents, its negotiation ordi- 
narily carries with it only such rights as the assignor had thereunder and no more.” 
Id. at 443, 143 S.W.2d at 927. Gulf, C.&S.F. Ry. v. Kempner, 282 S.W. 795 (Tex. Comm. 
App. 1926). For a critical analysis of the reasoning of such cases and a detailed evalua- 
tion of problems raised by the court of civil appeals opinion in the Phoenix case, see 
Bailey, Bills of Lading Under the Texas Law, 17 Texas Law Review 297 (1939). 

62 Tex. Crv. Srar. (Vernon, 1948) art. 890-899. See Bailey, Bills of Lading Under the 
Texas Law, 17 Texas Law Review 422, 445 et seq. The author indicates that the Texas 
law as originally proposed was practically identical with the Uniform Bills of Lading 
Act but that it was shortened to its present form in order to permit its enactment during 
the final period of the session; hence the failure to enact counterparts of sections 28 
through 43 of the Uniform Act, dealing with negotiation and transfer, did not indicate 
disapproval of these provisions. 
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by a distinction made, in effect, between the sale of a bill of 
lading by a seller of goods® and the mere process of collection 
or receipt of “. . . payment of the debt for which such bill is 
security... .”** The latter action, which almost always would 
describe the conduct of a purchasing bank handling the item 
for financing and payment, is stated not to cause the holder of 
lading to “. .. warrant the genuineness of such bill or the quan- 
tity or quality of the goods therein described.” Since Congress 
has adopted this identical provision in the Federal Bills of Lad- 
ing Act,” it has been held that a consignee of an interstate ship- 
ment who garnishes the proceeds of a draft forwarded for col- 
lection with attached bills of lading cannot prevail agianst a 
purchasing depositary bank even in the one state which still 
adheres to the view that the bank under such circumstances 
should be held as warrantor.® 


Therefore, in bank collection-garnishment cases a court or 
jury today should almost never have to consider a bank’s will- 
ingness or ability to assume the risks and liabilities of a shipper 
of goods in deciding who owns a draft with bill of lading at- 
tached. The bill of lading should be regarded as a mere bill of 
sale, attached to the draft to assure that it will not be trans- 
ferred to the purchaser as evidence of title to the goods until 
the draft is paid.” After possession of the goods has been ob- 
tained through payment of the draft the depositary bank’s 
right to the proceeds against a garnishing creditor of the de- 
positor should depend solely upon its ability to establish that 


- Unirorm Bitts or Lavine Act § 35. Such action carries with it all the usual war- 
ranties as to the bill and the goods represented thereby. Untrorm Sates Act § 86 is es- 
sentially the same. 


64 Unirorm Bri1s or Lapina Act § 87. See Goetz v. Bank of Kansas City, 119 US. 
551 (1887), for early American and English non-statutory authority in accord with 
this provision. 

65 39 Stat. 544 (1916), 49 U.S.C. § 116 (1948) . 

66 First Nat. Bank v. Tehula Commercial Co., 182 Miss. 58, 95 So. 742 (1923). 


67 See, e.g., Vickers v. Machinery Warehouse & Sales Co., 111 Wash. 576, 191 Pac. 
869 (1920) 3 Lewis Leonhardt & Co. v. W. H. Small & Co., 117 Tenn. 153, 96 S.W. 1051 
(1906). Discounting banks hold bills of lading merely as collateral to secure the pay- 
ment of drafts, and restrictive indorsements by a bank denying its intention to be re- 
sponsible for defects of a shipment were held to be surplusage, as the drafts were drawn 
without any agreement that the purchaser would be liable. Cf. Latham v. Spragins, 
162 N.C. 404, 78 S.E. 282 (1913), where the security interest in the shipment acquired 
by a bank through the purchase of a draft with bill of lading attached was not lost by 
a mere bookkeeping charge-back against the depositor, who had no money on deposit. 
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before the writ was served it had acquired ownership of or a 
security interest in the draft.°* Nor could a bank holding a 
draft with attached bill of lading as purchaser be defeated by 
the depositor’s creditor who attempts to reach the goods repre- 
sented by the bill. The bank’s security interest in such goods 
would render them immune from attachment or garnishment, 
according to the majority and better-reasoned view, as soon as 
“purchasing” credit had been extended, even though it had not 
been withdrawn.” This result is rather pointedly incorporated 
into the Uniform Bills of Lading Act, the Federal Bills of 
Lading Act, and the Uniform Sales Act, which provide essen- 
tially that no attachment or garnishment can be had on prop- 
erty for which a negotiable bill of lading has been issued unless 
the negotiation of the bill is enjoined or it is impounded.” 
Under these acts a creditor of the depositor would be entitled 
to no aid from the courts in reaching the bill of lading or pre- 
venting its negotiation if the legal effect of the depositary 
transaction was to give the bank ownership of the draft and 
the right to withhold the attached bill of lading until the draft 
had been paid.” 


CoNCLUSION 


Garnishment of the proceeds of commercial paper in the 
bank collection process seemingly has been a remedy of desper- 
ation. Apparently it is rarely invoked by a creditor of the 


68 See, e.g., Belle Springs Creamery Co. v. Schultz, 69 S.W.2d 565 (Tex.Civ.App. 
1934); Farmers State Bank of Kenefick v. A. F. Hardie & Co., 230 S.W. 524 (Tex.Civ. 
App. 1921); F. A. Kadane & Co. v. Security Nat. Bank, 219 S.W. 506 (Tex.Civ.App. 
1920); Lamp! v. Hawkins, 106 Kan. 479, 188 Pac. 233 (1920); Elm City Lumber Co. v. 
Childerhose & Pratt, 167 N.C. 34, 88 S.E. 22 (1914). 

68 See, e.g., First Nat. Bank of Kansas City v. Mt. Pleasant Milling Co., 103 Iowa 
518, 72 N.W. 689 (1897). In support of its holding in favor of the depositary bank 
against attachment the court reasoned: “The question here presented is not whether 
the indorsee takes the bill of lading free from equities or defenses in the hands of the 
original holder, but whether he has a better title to the grain than an attaching creditor 
of the indorser.” Id. at 523, 72 N.W. at 690. See also note 34 supra. In jurisdictions re- 
quiring a depositary bank to prove that it is a holder in due course in order to prevail 
over the attaching creditor of the depositor as to the proceeds of a collection item, it 
seems that the same rule would be imposed if the goods rather than the proceeds were 
involved. E.g., Branham v. Drew Grocery Co., 145 Miss. 627, 111 So. 155 (1927). 

70 Unirorm Bits or Lavina Act § 24, 39 Stat. 542 (1916), 49 U.S.C. § 108 (1946), 
Untrorm Saues Act § 39. 

71 Unirorm Bits or Lapina Act § 25, 39 Stat. 542 (1916), 49 U.S.C. § 104 (1946), 
and Unrrorm Sates Act § 40 require a creditor seeking such assistance to prove that its 
debtor is the owner of the item. 
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depositor if there is any other feasible means of obtaining satis- 
faction of the claim, since success or costly failure depends upon 
the almost unpredictable decision of the court on the issue of 
ownership of commercial paper and the right to its proceeds at 
the time of garnishment. Consequently, relatively few cases 
have involved the use of the remedy in this manner, and these 
cases as a whole furnish no real recommendation to present 
creditors for its increased use. 

However, the use of garnishment by a creditor of the de- 
positor to liquidate his claim from the proceeds of commercial 
paper in the possession of collecting or intermediary corre- 
spondent banks could become a common and reliable creditor 
device if courts would enforce the obvious purpose of laws 
similar to the Texas Bank Collection Code by adopting the 
view that the usual bank collection transaction does not involve 
a sale of the item by the depositor to the bank. Certainly banks 
almost uniformly have been direct in announcing their inten- 
tion to limit their duties and responsibilities in the handling of 
out-of-town items to correspond roughly to those of a deposi- 
tor’s collecting agent. State laws have been no less direct, if 
not explicit, in defining agency as the ordinary relationship. It 
does not seem that judicial pronouncement of this relationship, 
in the absence of an express agreement to the contrary, would 
work an undue hardship on the depositary bank or hamper 
ordinary financing in any way. The consideration of whether 
the depositor is given full credit for the item deposited and 
the immediate right to draw on credit extended is and should 
be completely divorced from the technicalities of ownership of 
commercial paper; the depositor’s secondary liability as in- 
dorser for the payment of the item normally would not be varied 
by merely regarding the bank as a collecting agent rather than 
as the purchaser of the item. If the courts adopted an attitude 
of extreme skepticism toward any relationship other than prin- 
cipal-agent between bank and depositor in the ordinary bank 
collection transaction, it is submitted that the only substantive 
change would be decreased opportunity for the bank or deposi- 
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tor to argue ownership or agency, depending upon the nature 
of their interests in a particular controversy. 


Until the courts have clarified the ownership issue, garnish- 
ment cases will at least ostensibly be decided by the trier of 
fact as a result of its search for the legal relationship intended 
to be created at the time the item was first introduced into the 
bank collection process. Almost any business communication, 
written or oral, between the parties at the time of deposit would 
be relevant to a decision of this issue, as would evidence of 
past dealings amounting to uniform practice in similar trans- 
actions. 

Though most of the garnishment cases involve the collected 
proceeds of drafts rather than of checks, it does not appear 
that any distinction will be made between the two in the deter- 
mination of the ownership issue unless the draft in some way 
indicates that it is dischargeable for less than its full face 
amount. If a negotiable order or bearer bill of lading is at- 
tached to a deposited draft, the depositary bank as purchaser 
would acquire a security interest in the shipment. Generally 
this special facet would only render the depositary bank less 
likely to intend to restrict its relationship to the depositor in 
the financing of distance transactions, especially if the credit 
of the drawer or drawee were relatively unknown. If the draft 
were not paid the bank could look to the goods for payment— 
a right which should not be impaired by judicial process or 
release of the goods before payment of the draft. Conversely, 
it is contemplated by the Uniform and Federal Bills of Lading 
Acts and, it is believed, by the Texas Bill of Lading Act that 
the purchase of such instruments should in no way burden a 
depositary bank with any of the ordinary risks and liabilities 
of a shipper or seller of goods. However, the contrary rule 
prevails in one state, and the question is still not entirely settled 
in Texas because of the influence of early adherence to this rule 
and the failure of the Texas Bills of Lading Act to deal speci- 
fically with the problem of negotiation and transfer. 


It might be noted that the subject of garnishment is not 
dealt with in the collection code recommended by the American 
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Bankers Association nor apparently by any of the slight ma- 
jority of states which have different bank collection laws. How- 
ever, in each instance an attempt is made to anticipate and 
provide a solution for certain collection problems which are 
known to occur. If it is assumed, as was announced, that the 
purpose of the movement was to “... give the sanction of law 
to modern customs and practices of banks and obviate the ne- 
cessity for printing of special agreements on deposit slips, pass 
books and other literature... ,”” there is an additional basis 
for arguing that none but the general statutory criteria were 
intended by the law-makers to be applied to the determination 
of garnishment cases. 


72 See Patron, Dicest or Lecat Opinions, Collection § 27:1 (1942). A more real- 
istic assumption probably is that the purpose of the movement was to apportion ex- 
pressly all risks which are to some extent borne by banks in the collection process. 
Since possible garnishment of the proceeds of collection items is not considered a banker’s 
risk, the use of the remedy is in no way proscribed by any of the enactments. See Beutel, 
The Proposed Uniform [?] Commercial Code Should Not Be Aodpted, 61 Yate L. Rev. 
334, 357 (1952) and Gilmore, The Uniform Commercial Code: A Reply to Professor 
Beutel, 61 Yate L. Rev. 364, 374 (1952). 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts imvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Collecting Draft for Customer Held 
Not a “Seller” Under Securities Act 


In a very important case which should be read by every 
banker, the Federal Court of Appeals of the Third Circuit 
has ruled that a Pennsylvania bank collecting a draft for 
ils customer is not a “seller” of securities under the Securi- 
ties Act of 19383 and is thus not subject to its terms. The 
court based its decision principally on the fact that a Penn- 
sylvania statute makes a bank receiving items for collection 
an agent rather than an owner even when such items are 
endorsed to the bank without restriction. 


This case, which arose because of the existence of a 
spurious note and warehouse receipt, raised other interest- 
ing questions which were resolved by the court. Important 
among them were the bank’s liability in answering an in- 
quiry about the credit of its customer and its obligation to 
look into the validity of a warehouse receipt held for safe- 
keeping. First Trust & Savings Bank of Zanesville, Ohio 
v. Fidelity-Philadelphia Trust Company, United States 
Court of Appeals, Third Circuit, 214 F.2d 820. The opin- 
ion of the court is as follows: 


GOODRICH, C. J.—This case presents the often recurring situation 
of two people who, doing business in the ordinary course, have been 
fooled by a swindler. The swindler disappears or goes to jail. Which of 
the two parties is to bear the loss his rascality has occasioned? 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §297. 
152 
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The trial court made very full findings of fact on the history of the 
dealings among the parties and also the facts of the immediate transac- 
tions out of which this suit arose. Those extensive findings need not be 
repeated here. See D.C.E.D. Pa.1953, 112 F.Supp. 761. 


Our set of operative facts gets down to this comparatively simple 
case. A bank’s customer (the bank being the defendant, Fidelity-Phila- 
delphia Trust Company) brings to the bank what purports to be the 
negotiable promissory note of a whisky distiller. This note is accompa- 
nied by what purports to be a negotiable warehouse receipt evidencing 
a deposit of whisky, which is to be collateral security for the note. Both 
the note and the warehouse receipt are, in fact, spurious. The customer 
(Philadelphia Acceptance Corporation, hereafter called PAC) does two 
things. First, it deposits with the bank in its trust department the pur- 
ported warehouse receipt, for which the bank issues a safekeeping re- 
ceipt and puts the document in a file. This is a bailment for the benefit 
of PAC and the purchaser of the promissory note. The charge made by 
Fidelity for the service is barely sufficient to cover its expenses in con- 
nection therewith. Second, the customer, PAC, leaves with the collection 
department of the bank a draft drawn by itself in its own favor on the 
plaintiff, The First Trust and Savings Bank of Zanesville, Ohio, (Zanes- 
ville), which is to be the purchaser of the note. Forthwith defendant 
Fidelity credits its customer with the amount of the draft and charges 
PAC interest until the transaction is closed. It is closed by Fidelity’s 
forwarding the draft, note and safekeeping receipt to Zanesville. This 
bank in turn sends Fidelity a check payable to Fidelity’s order and 
drawn on the Chase Bank in New York. In due course of time this 
check clears and Fidelity is thus reimbursed for the credit it has made 
to its customer. 


The first problem is: Does this transaction make Fidelity a seller 
within the terms of the Securities Act of 1933?! It should be noted that 
what was done here is very similar to what gocs on in thousands and 


1 “Any person who— 

“(1) Sells a security in violation of section 77e of this title, or 

“(2) sells a security (whether or not exempted by the provisions of section 77c 
of this title, other than paragraph (2) of subsection (a) of section 77c of this title), 
by the use of any means or instruments of transportation or communication in inter- 
state commerce or of the mails, by means of a prospectus or oral communication, 
which includes an untrue statement of a material fact or omits to state a material 
fact necessary in order to make the statements, in the light of the circumstances under 
which they were made, not misleading (the purchaser not knowing of such untruth 
or omission), and who shall not sustain the burden of proof that he did not know, 
and in the exercise of reasonable care could not have known, of such untruth or omis- 
sion, 
shall be liable to the person purchasing such security from him, who may sue either 
at law or in equity in any court of competent jurisdiction, to recover the consideration 
paid for such security with interest thereon, less the amount of any income received 
thereon, upon the tender of such security, or for damages if he no longer owns the 
security.” 15 U.S.C.A. § 771. 
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thousands of cases where a bank advances funds to its customer upon 
having endorsed to it the customer’s draft on a third party, accompanied 
by a negotiable bill of lading or warehouse receipt. The only addition 
here is the keeping of the purported warehouse receipt in the files of 
Fidelity, not because Fidelity wanted it, but because of the arrangement 
made between PAC and Zanesville The situation differs also from 
the sight-draft-bill-of-lading-attached transaction in that here PAC’s 
draft was accompanied by the distilling company’s note, which was the 
supposed thing of value given for the loan. 


If this set of facts constitutes Fidelity a seller under the Securities 
Act, it seems to us inevitable that every bank which advances money 
to a customer upon a sight draft and negotiable bill of lading is also a 
seller. True there are one or two additional facts in this case. Fidelity 
here stored in its safekeeping files the purported warehouse receipt. But 
we do not see that this fact affects the relation of the parties to the col- 
lection transaction. The deposit of the receipt was a convenience to 
PAC and Zanesville, for it made easier the substitution of new receipts 
and notes when this was in order. It was frequently in order, for during 
the years 1939 to 1950, Zanesville had made 220 purchases of distillers’ 
notes from PAC. The plan for such deposit with Fidelity was worked 
out by PAC and Zanesville, as show in the recital in footnote 2. 


It is also true that Fidelity sent some information to Zanesville at 
one time about its customer, PAC, at Zanesville’s request. We do not 
see how that adds anything to the concept of Fidelity as a seller. The 
information was gratuitously given. Fidelity did not urge by intimation 
or express statement that Zanesville should act upon the information. 
Whether the letter had other legal consequence we shall discuss later. 


The words of the Federal Securities Act of 1933 are very, very com- 
prehensive indeed. The subject matter includes documents such as drafts 
and notes. By express wording “sale” is pretty broadly defined. Here 
is the language: “The term ‘sale’, ‘sell,’ ‘offer to sell’, or ‘offer for sale’ 
shall include every contract of sale or disposition of, attempt: or offer 
to dispose of, or solicitation of an offer to buy, a security or interest in 
a security, for value .. .” 15 U.S.C.A. § 77b (3). 


Furthermore, it can hardly be denied that when a bank takes a 
document for collection advancing to its customer credit prior to the 
actual collection being made, the bank then becomes at least a security 
owner. Maryland Casualty Co. v. National Bank of Germantown & 


2 Originally, PAC would forward the warehouse receipts directly to Zanesville. Be- 
cause of the paper work required by this arrangement, a Zanesville teller asked PAC’s 
agent to suggest a less cumbersome method of handling the receipts. He suggested that 
PAC deposit the receipts with defendant, which in turn would forward to plaintiff a 
safekeeping receipt, usually covering several warehouse receipts. Zanesville agreed to this 


procedure. 
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Trust Co., 1936, 320 Pa. 129, 182 A. 362. And see Note, 22 A.L.R.2d 
479 (1952). And when it endorses the instrument, on which it thus ad- 
vanced credit, to another bank by the general endorsement “pay any 
bank, banker or trust company,” and gets its money, has it not passed 
its interest in that document along to him who pays the draft and gets 
the supposedly valuable bill of lading, warehouse receipt or note accom- 
panying the draft? And if that is so, why have we not been pushed 
into the startling conclusion that every bank that makes an advance 
on an instrument left with it for collection, and passes that instrument 
on to someone else, has become a seller under the terms of the federal 
statute, if the transaction is one in interstate commerce? 

We think that we do not need to reach this startling conclusion, at 
least on the facts of this case. In this we are supported by the clearly 
established law of Pennsylvania with regard to the relation of a bank 
and its depositor. It is true that in construing the federal statute we 
are not, of course, bound by state law concepts. But in deciding whether 
Fidelity has done things which bring it under the terms of a federal 
statute, we look to the law of Pennsylvania to see the state law conse- 
quence of business dealings between PAC, a Philadelphia customer, and 
Fidelity, a Philadelphia bank. 

In the case of each of the worthless notes involved in this litigation, 
PAC, as stated above, had drawn a draft in its own favor upon Zanes- 
ville. These drafts were endorsed to the order of Fidelity, without quali- 
fication. Such endorsement is a special endorsement under section 34 
of the N.I.L.3 and is in no sense a restrictive endorsement. Ordinarily 
when a person is given physical possession of a negotiable instrument 
thus specially endorsed to him he becomes the owner. But in Pennsyl- 
vania this matter is expressly covered by a statute of 1931 and that 
statute is important enough to quote here: 


“Except as otherwise provided by agreement and except as to 
subsequent holders of a negotiable instrument payable to bearer 
or indorsed specially or in blank, where an item is deposited or 
received for collection, the bank of deposit shall be agent of the 
depositor for its collection and each subsequent collecting bank 
shall be subagent of the depositor but shall be authorized to follow 
the instructions of its immediate forwarding bank, and any credit 
given by any such agent or subagent bank therefor shall be re- 
vocable until such time as the proceeds are received in actual 
money or an unconditional credit given on the books of another 
bank, which sum agent has requested or accepted. Where any 
such bank allows any revocable credit for an item to be with- 


3 Purdon’s PaStat.Ann. tit. 56, § 85; to be superseded by the Uniform Commercial 
Code, effective July 1, 1954, 12A PS. § 1-101 et seq. 
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drawn, such agency relation shall, nevertheless, continue, except 
the bank shall have all the rights of an owner thereof against 
prior and subsequent parties to the extent of the amount with- 
drawn... .” Purdon’s Pa.Stat.Ann. tit. 7, § 213. 


A later section of the same statute provides: 


“Where a deposited item is payable to bearer or indorsed by 
the depositor in blank or by special indorsement, the fact that 
such item is so payable or indorsed shall not change the relation 
of agent of the bank of deposit to the depositor, but subsequent 
holders shall have the right to rely on the presumption that the 
bank of deposit is the owner of the item... .’ Purdon’s Pa.Stat. 
Ann. tit. 7, § 215.4 


Now it is true that to become a “seller” under the Securities Act one 
does not have to be the owner of that which he “sells.” A broker can, 
under some circumstances, become a “seller.” Cady-v. Murphy, 1 Cir., 
113 F.2d 988, certiorari denied, 1940, 311 U.S. 705, 61 S.Ct. 175, 85 L.Ed. 
458, (seller’s broker); Boehm v. Granger, 1943, 181 Misc. 680, 42 N.Y.S. 
2d 246, affirmed without opinion, Ist Dept., 1944, 268 App.Div. 855, 50 
N.Y.S.2d 845, (buyer’s broker). On the other hand, Professor Loss says 
that there are various kinds of mechanical activities which do not come 
under the statute and his extensive experience in this field gives his 
view importance, especially in the absence of case law to the contrary.® 


The agent for collection under the Pennsylvania law is not a purely 
“mechanical” forwarder. He is not a seller. Nor is he a broker. But we 
think that the clear and insistent characterizing of the collecting bank 
under Pennsylvania law as agent supports our conclusion that Fidelity 
in receiving drafts from PAC and forwarding them for collection to 
Zanesville did not become a seller under the Federal Securities Act. 


Assume now that what is said above is incorrect, and that we are 
driven to the conclusion that Fidelity was a “seller,” under the Securities 
Act. What has it done which will place liability upon it? Or, to put the 
matter in a different way, in statutory language, has it met the burden 
the statute places on it to prove that, if there was an untruth or omis- 
sion, it “did not know, and in the exercise of reasonable care could not 


4 These two sections will be superseded by the Uniform Commercial Code, which 
becomes effective July 1, 1954 in Pennsylvania. The Code provision reads as follows: 

“Unless a contrary intent clearly appears, a depositary bank takes an item for 
collection regardless of the form of indorsement or lack of indorsement and even 
though credit for the item is subject to immediate withdrawal as of right.” Purdon’s 
PaStat.Ann. tit. 12A, § 4-201. 

See also the comment to that section. The rule likewise represents the case law 
in Pennsylvania. See Lipschutz v. Philadelphia Savings Fund Soc., 1933, 107 Pa. 
Super. 481, 164 A. 74, and cases cited therein; Foster v. Federal Reserve Bank of 
Philadelphia, D.C.E.D.Pa.1939, 29 F. Supp. 716, affirmed 3 Cir., 1940, 118 F. 2d $26. 


5 Loss, Securities Regulations $341 (1951). 
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have known, of such untruth or omission .. .”® There are two points in 
this connection made by Zanesville. 


One of the points has to do with a letter which the credit manager 
of Fidelity sent to Zanesville back in March, 1949.7. That letter was in 
answer to an inquiry made of Fidelity by Zanesville concerning the credit 
of Philadelphia Acceptance Corporation, which was a customer of Fidel- 
ity for other things than the kind of transaction described above. 
Fidelity’s answer started by announcing in big type that the information 
was gratuitous and given as a business courtesy. We make nothing of 
that. A man may become just as much liable for the consequences of 
his lie if he does it for nothing as if he gets paid for it. Restatement, 
Torts, § 552, comment c. 


Appellant makes much of the point that the financial affairs of Mr. 
Collom, the president and perhaps sole shareholder of PAC, were not 
mentioned in Fidelity’s letter. We make nothing of this either. The 
inquiry was about the corporation. Furthermore, we do not know 
whether tax liens which are said to have existed against Mr. Collom at 
the time were or were not subsequently satisfied. Nor do we know 
about a judgment which was said to be outstanding against him at the 
time—whether it was reversed, satisfied or what. At any rate, the in- 
quiry was about the corporation and it was the corporation which was 
Fidelity’s customer. 


There is more to be said about the letter, however. It went on to say 
that PAC’s account was handled in a satisfactory way and gave an ex- 
plicit statement about an average five-figure balance. This five-figure 
statement was true but it was also found as a fact that twelve times in 
the two months before the letter was written, PAC had had overdrafts 
amounting to sums from several hundred dollars to over thirty-six thou- 
sand dollars. We do not go with the argument that when a man says 
something that is literally true he has told the truth even though he 
does not tell the other things which would qualify the statement made. 
“To tell half a truth only is to conceal the other half.”® But the saving 
grace of the letter is the last sentence. The defendant’s credit manager 
said: “A condensed balance sheet exhibited to us last year indicates 
that the net worth of the Philadelphia Acceptance Corporation is limited 


6 See note 1, supra. 


7 The transactions out of which the spurious notes and warehouse receipts arose were 
consummated in July, 1950. 


: bs “This information is furnished as a matter of business courtesy on the understanding 
it is confidential and no responsibility therefor attaches to this bank or any of its repre- 
sentatives.” 


® Mitchell, J., in Newell v. Randall, 1884, 32 Minn. 171, 172, 173, 19 N.W. 972, 973. 
Restatement, Torts § 529: “A statement in a business transaction which, while stating 
the truth so far as it goes, the maker knows or believes to be materially misleading 
because of his failure to state qualifying matter is a fraudulent misrepresentation.” 
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and is substantially less than outstanding obligations.” That, we think, 
is enough. The sum total impression from the letter is truthful and cer- 
tainly gives warning to one who is prospectively going to extend credit 
to the concern inquired about. 


The other incorrect representation alleged to have been made by 
Fidelity is the statement on the safekeeping receipt that such and such 
warehouse receipts had been received and placed in the safekeeping file. 
If Fidelity had a duty to investigate the genuineness of these documents, 
quite obviously it did not fulfill that duty. Likewise it did not use reason- 
able care to fulfill this duty, if it existed, because a small amount of in- 
quiry would have revealed whether the distillery had the officers whose 
names appeared on the notes and receipts and also whether the receipt 
in fact had been issued by the warehouseman. No such inquiry was 
made. It is also true that Zanesville could have found out with equal 
ease and convenience, or at least almost equal ease and convenience, 
about the genuineness of the documents. So our question becomes: Does 
a bank, when it takes a document for its safekeeping file for a customer 
and issues a receipt describing the document, warrant or have a duty to 
find out about the genuineness thereof? 


It would be somewhat surprising to find an affirmative answer to this 
question. As noted above, Fidelity made but a nominal charge for this 
safekeeping facility and that nominal charge hardly covered its expenses. 
It quite obviously was not voluntarily getting itself into a position of 
warranting the genuineness of documents left with it for safekeeping. © 
An analogy to this situation can be found in letter of credit cases. A 
bank which pays in good faith against a forged bill of lading can recover 
from the customer for whom it issued the letter. The bank is under no 
duty to investigate the genuineness of the shipping document. A leading 
case is Brown v. C. Rosenstein Co., 1923, 120 Misc. 787, 200 N.YS. 491, 
affirmed without opinion 1st Dept., 1924, 208 App.Div. 799, 203 N.YSS. 
922. See McCurdy, Commercial Letters of Credit, 35 Harv.L.Rev. 715, 
734-735 (1922); and Ward and Harfield, Bank Credits and Acceptances 
54-55, 93-98 (3d ed. 1948). 


We have another analogy in warehouse cases. In Dean v. Driggs, 
1893, 137 N.Y. 274, 33 N.E. 326, 19 L.R.A. 302, a warehouseman gave 
a receipt for “ ‘fifteen hundred barrels Portland cement.’” The court 
held the warehouseman not liable to the endorsee of the receipts because 
the barrels contained a worthless substance. Judge Peckham said: “In 
its very nature it seems to me plain that no warranty as to contents can 
reasonably be implied under these circumstances from the use of such 
language as these receipts contain.” 137 N.Y. at page 282, 33 N.E. at 
page 328. See also Hale v. Milwaukee Dock Co., 1878, 23 Wis. 276. Later 
cases of this sort are lacking because of the custom of inserting language 
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such as “said to contain” and “contents unknown” in documents of title. 
See 2 Williston on Sales 582-583 (Rev.ed.1948) . 

We think this is right. We cannot think that either the giver of such 
a receipt as Fidelity issued here or the person who gets it expects the 
bailee for safekeeping to warrant the genuineness of the warehouse re- 
ceipts or to stir about and investigate their validity. It would be easy 
enough for the issuer of such a receipt to make it read in terms of “docu- 
ments purporting to be warehouse receipts for whisky and bearing what 
purports to be the signatures of certain officers,” but we do not think 
that documents issued by the thousands in everyday business, as such 
things as these must be, must hedge every statement made with the 
supercaution of a corporate mortgage. Fidelity is not liable either as a 
warrantor nor as one who had a duty to investigate and failed to 
perform it.!° 

The above discussion covers both the liability of the defendant as a 
“seller” under the Securities Act and also, we think, common law lia- 
bility in the nature of deceit or for negligence in the use of language. 


There is also a point made concerning the reference to collateral in 
the drafts drawn by PAC upon Zanesville. For instance, the draft of 
July 21, 1950, for $19,000, after the usual date, direction to pay, amount, 
name of drawee, and so on has this clause: “$19,000 Alexander 
Young Distilling Co. Collateral Note No. SY-274 dated 7/21/50—due 
8/7/50, together with Fidelity-Philadelphia Trust Co. Safekeeping 
Receipt covering the collateral as fully described on the face of the note.” 
Does that reference make the endorser (that is, Fidelity) a guaran- 
tor of the genuineness either of the note or the warehouse receipts which 
are collateral for the note? This question was raised and decided clearly 
in the negative in Hubbard Bros. & Co. v. Southern Pac. Co., 5 Cir., 
1919, 256 F. 761. To the same effect is the King’s Bench decision 
Guaranty Trust Company of New York v. Hannay & Co., [1518] 2 
K.B. 623. See also, discussing the problem, Note, 32 Harv.L.Rev. 560 
(1919). We agree with those decisions. 


What has been said takes care, either directly or by necessary infer- 
ence, of the case made by the plaintiff. It has been thoroughly and 
competently presented for both sides, but we think the defendant should 
win and that the decision of the lower court was right. 


The judgment of the district court will be affirmed. 


10 Note that the Uniform Commercial Code specifically limits the warranties of a 
collecting bank as to documents: “A collecting bank or other intermediary known to be 
entrusted with documents on behalf of another or with collection of a draft or other 
claim against delivery of documents warrants by such delivery of the documents only its 
= good faith and authority. This rule applies even though the intermediary has pur- 
: ~— “g = against the claim or draft to be collected.” Purdon’s Pa. Stat.Ann. 
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Mutual Savings Bank’s Charter Regarding 
Branches Not Altered by General 
Statute 


In 1888 the Maryland legislature enlarged Provident Sav- 
ings Bank’s charter to permit it to open branches in Baltimore 
and various counties in the state. In 1935, a general statute 
was passed requiring mutual savings banks to obtain the ap- 
proval of the Bank Commissioner before opening branch banks. 
Provident maintained the general law did not abrogate its 
charter rights and that it was not necessary for it to get the 
Commissioner’s approval before opening a branch bank. The 
Court of Appeals upheld the bank, ruling that since the gen- 
eral law did not specifically repeal any part of Provident’s 
charter, it was not repealed in any way by implication. Kirk- 
wood et al. v. Provident Savings Bank of Baltimore, Court 
of Appeals of Maryland, 106 A.2d 103. The opinion of the 
court is as follows: 


DELAPLAINE, J.—Provident Savings Bank of Baltimore, a mu- 
tual savings bank maintaining a central office in Baltimore and branch 
ofiices in Baltimore and Baltimore County, brought this suit against 
the State Bank Commissioner and the Attorney General of Maryland 
to obtain a judicial declaration that it has the power to establish addi- 
tional branch offices in the counties of Maryland without the approval 
of the State Bank Commissioner, and to enjoin the defendants from 
prohibiting it from establishing branch offices in the counties, particu- 
larly at North Point Road and Eastern Avenue in Baltimore County. 

This bank was incorporated by Act of the Maryland Legislature in 
1886. The Act authorized the bank to establish “a central office and 
branches in such parts of the city, and of the adjacent parts of Balti- 
more county, known as the ‘Belt,’ as cannot now be adequately reached 
by the present Savings Banks.” Laws 1886, ch. 145. 


In 1888 the Legislature enlarged the bank’s charter power by au- 
thorizing it to establish “a central office in the city of Baltimore, and 
branches in said city and in the counties of the State of Maryland.” 
Laws 1888, chs. 69, 245. 


Branch banking has been an outstanding feature of Provident’s 
business. Within four months after its incorporation, six branches were 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §119. 
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in operation. In 1890 it established a branch at Sparrows Point, and 
in 1920 a branch at Dundalk. These are still in operation along with 
twelve branches in Baltimore. 


Provident now desires to open a branch in a new shopping center 
at Essex in Baltimore County. But State Bank Commissioner William 
H. Kirkwood, Jr., acting upon an opinion of Attorney General Rollins, 
has taken the position that when the Legislature in 1935 empowered 
any mutual savings bank to establish branches in the same city, town 
or village with the approval of the Bank Commissioner, Provident’s 
power to establish branches in the counties was revoked by implication. 


Provident thereupon instituted this suit to obtain an adjudication 
that the 1935 Act does not repeal Provident’s charter power. Provident 
declared that it has no desire to avoid regulation by the Bank Com- 
missioner; and that, in fact, ever since the office of Bank Commissioner 
was created, it has obtained his approval before opening any branch 
office, even though such approval was not necessary. However, it as- 
serted that it is vitally interested in preserving its charter powers, and 
that unless the Attorney General’s opinion is overruled, its power to 
establish branches in the counties will be lost. 


The Uniform Declaratory Judgments Act, Code 1951, art. 31A, § 2, 
provides that any person whose rights, status or other legal relations 
are affected by a statute, municipal ordinance, contract, or franchise, 
may have determined any question of construction or validity arising 
under the statute, ordinance, contract, or franchise and obtain a declara- 
tion of rights, status or other legal relations thereunder. 


Section 6 of the Uniform Act provides that relief by declaratory 
judgment or decree may be granted in all civil cases in which an actual 
controversy exists between contending parties, or in which the court is 
satisfied that antagonistic claims are present between parties involved 
which indicate imminent and inevitable litigation, or when in any such 
case the court is satisfied that a party asserts a legal relation, status, 
right, or privilege in which he has a concrete interest and that there is 
a challenge or denial of such asserted relation, status, right, or privilege 
by an adversary party who also has or asserts a concrete interest 
therein, and the court is satisfied also that a declaratory judgment or 
decree shall serve to terminate the uncertainty or controversy giving 
rise to the proceedings. 


Generally, a controversy that will justify a court in entertaining a 
suit under the Uniform Act must be something more than a mere dif- 
ference of opinion or a theoretical question. It’ must present a state of 
facts involving persons adversely interested in matters in respect to 
which a declaration is sought. Tanner v. McKeldin, Md., 97 A.2d 449, 
452. As Provident has an actual and justiciable controversy with the 








762 THE BANKING LAW JOURNAL 


State Bank Commissioner and the Attorney General, it had the right 
to invoke the Uniform Declaratory Judgments Act. 

The Savings Bank of Baltimore, as amicus curiae, filed a brief in 
this Court suggesting that the Court below went beyond the require- 
ments of the case in ruling upon charter powers of the seven other 
savings banks to establish branch offices. We agree that, in the decision 
of this case, no adjudication is made of the rights of other banks. 

In 1910 the Legislature completely revised the banking laws of this 
State. In enacting Article 11 of the Maryland Code, entitled “Banks 
and Trust Companies”, it created the office of State Bank Commis- 
sioner and made provision for the regulation and supervision of all 
banks, savings institutions and trust companies in Maryland. Laws 
1910, ch. 219. 

The general law authorizing mutual savings banks to establish 
branch offices, which was passed by the Legislature in 1935, and upon 
which appellants rely, provides as follows: “With the approval of the 
Bank Commissioner, any mutual savings institution shall have the right 
and authority to establish in the same city, town or village and main- 
tain branches where its guarantee fund equals the minimum require- 
ment as to capital of State banks in the same locality.” Laws 1935, ch. 
498, Code 1951, art. 11, § 40. 

The Court below entered a decree, from which the Bank Commis- 
sioner and the Attorney General appealed, declaring that the Act of 
1935 did not repeal any part of Provident’s charter, and therefore Provi- 
dent has the power to establish branch offices in the counties of Mary- 
land without the approval of the Bank Commissioner. The decree also 
granted the injunction prayed for. 

Appellants contended that the Act of 1935, by authorizing any 
mutual savings bank to establish branches in the same city, town, or 
village, repealed by implication Provident’s power to establish branches 
outside the city of Baltimore. They relied on the maxim “expressio 
unius est exclusio alterius.” But this maxim, meaning that the expres- 
sion of one thing implies the exclusion of another thing not mentioned, 
is not a rule of law, but merely an auxiliary rule of statutory construc- 
tion applied to assist in determining the intention of the Legislature 
where such intention is not manifest from the language used. It should 
be used with caution, and should never be applied to override the mani- 
fest intention of the Legislature or a provision of the Constitution. 
Illinois Central R. Co. v. Franklin County, 387 Ill. 301, 56 N.E.2d 775; 
Commerce Trust Co. v. Paulen, 126 Kan. 777, 271 P. 388, 63 A.L.R. 
384; State ex rel. Normile v. Cooney, 100 Mont. 391, 47 P.2d 637; Cabell 
v. City of Cottage Grove, 170 Or. 256, 180 P.2d 1013, 144 A.LR. 286; 
Industrial Trust Co. v. Goldman, 59 RI. 11, 193 A.852, 112 A.L.R. 
1313; United States v. Barnes, 222 US. 513, 32 S.Ct. 117, 56 L.Ed. 
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291; Neuberger v. Commissioner of Internal Revenue, 311 US. 83, 61 
S.Ct. 97, 101, 85 L.Ed. 58. 

In the case before us the conditions do not warrant the application 
of this maxim. We find it imperative to apply here the established rule 
of construction that repeals by implication are never favored by the 
courts, and the presumption is always against an intention of the Legis- 
lature to repeal or modify a pre-existing statute beyond the express 
terms or immediate scope of a later statute. The Court should not hold 
that there has been a repeal by implication unless there is some express 
reference to the previous statute, or there is a manifest inconsistency 
in the two statutes or their provisions are so repugnant that they can- 
not stand together. Thomas v. State, 173 Md. 676, 681, 197 A. 296; 
State v. Clifton, 177 Md. 572, 574, 10 A.2d 703; Buchholtz v. Hill, 178 
Md. 280, 288, 13 A.2d 348; Lewis v. Gsell, 183 Md. 123 128, 36 A.2d 
702; Pressman v. Elgin, 187 Md. 446, 450, 50 A.2d 560, 169 A.L.R. 646. 

In applying this rule in Garitee v. Mayor and City Counsel of Balti- 
more, 53 Md. 422, 435, 486, Judge Alvey made the following emphatic 
comment: “If the subsequent Act can be made, by any reasonable con- 
struction or intendment, to stand with the previous legislation, that 
construction will always be adopted. This is a canon of construction 
which is as well established as any principle of law. . . . Here there is 
no sort of conflict between the later and previous statutes; the later 
statute simply conferring additional power in affirmative terms, with- 
out at all undertaking to regulate or touch upon the subject-matter of 
former statutes.” 

We concede that if the language of a general law clearly indicates, 
either expressly or by necessary implication, a purpose to repeal a local 
law by the adoption of the general law, the local law must yield to that 
intention. But it might be mentioned that one of the rules of interpre- 
tation Jaid down in the Code is that where a public general law and a 
public local law are in conflict, the public local law shall prevail. Code 
1951, art. 1, § 13. This statutory rule in respect to subsequent legisla- 
tion is declaratory of the common-law rule that no local law or special 
law shall be held repealed except by a clearly indicated purpose on the 
part of the Legislature. Alexander v. Mayor and City Counsel of 
Baltimore, 53 Md. 100, 105. 

Appellants called attention to Section 52 of Article 11, which states: 
“The provisions of Sections 40 to 51, inclusive, shall apply to all savings 
banks, or savings institutions, without capital stock, now existing or 
hereafter incorporated, engaged in an exclusive savings bank business.” 
It was argued that, by the direction of Section 52, Section 40 applies to 
Provident as well as the other savings banks. 

Two answers may be given to that argument. The first is that 
Section 52 was enacted in 1910, twenty-five years before the pertinent 
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provision in Section 40, and therefore it does not give an indication of 
the intention of the lawmakers at the session of 1935. Secondly, the 
Act of 1935 applies only to city branches. Even if Section 52 has the 
effect of making Section 40 applicable to Provident as well as other 
savings banks, which we do not here decide, it does not have any effect 
on Provident’s power to establish county branches. 


The Act of 1935 makes no mention of Provident’s charter power. 
It does not even contain the clause, frequently inserted in statutes, 
“that all acts and parts of acts inconsistent with the provisions of this 
act are hereby repealed.” 

It may be noted that Chapter 194 of the Laws of 1912, which also 
amended the State Bank Law, contained such a clause, and also a 
clause that “all charters of institutions which are subject to the provi- 
sions of this act heretofore granted by the General Assembly of Mary- 
land where the franchises shall not have been availed of to the extent 
of forming a complete organization and establishing an office by the 
first day of January, 1914, are hereby repealed.” 


We take occasion to cite a portion of Article III, § 48, of the Con- 
stitution of Maryland, as amended by Chapter 195 of the Laws of 1890, 
ratified by the voters of the State in November, 1891: 


“Corporations may be formed under general laws, but shall 
not be created by special act, except for municipal purposes and 
except in cases where no general laws exist, providing for the 
creation of corporations of the same general character as the 
corporation proposed to be created, and any act of incorporation 
passed in violation of this section shall be void; all charters 
granted or adopted in pursuance of this section, and all charters 
heretofore granted and created subject to repeal or modification, 
may be altered from time to time, or be repealed; provided, noth- 
ing herein contained shall be construed to extend to banks, or 
the incorporation thereof; . . .” 


Provident contended that its charter rights are protected by the 
guarantee of the Constitution of the United States, Article 1, § 10, that 
no State shall pass any law impairing the obligation of contracts; and 
it cited the decision in the Dartmouth College Case, Trustees of Dart- 
mouth College v. Woodward, 4 Wheat. 518, 4 L.Ed. 629, in support of 
its position. Appellants, on the other hand, asserted that the Legisla- 
ture has the constitutional power to regulate and restrict Provident’s 
franchise rights. There is no question that the business of banking 
bears such a relation to the economic security of the public as to be a 
proper subject of regulation by the State in the exercise of its police 
power. Weer v. Page, 155 Md. 86, 141 A. 518. But in the present case 
it is not necessary to decide how far, if at all. the Legislature may cur- 





- 
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tail Provident’s charter power to establish branches in Baltimore and 
in the counties. 


Assuming, without deciding, that the Legislature has the constitu- 
tional power to abrogate or reduce Provident’s charter power to estab- 
lish branch banks, such power could not be exercised without some 
mention thereof in both the title and body of the statute. The Consti- 
tution of Maryland, Article III, § 29, commands that “every law en- 
acted by the General Assembly shall embrace but one subject, and 
that shall be described in its title.” One of the purposes of this provi- 
sion of our State Constitution, as we said recently in Pressman v. State 
Tax Commission, Md., 102 A.2d 821, 829, is to inform the citizens of 
the State of the subjects of legislation that are being considered by the 
Legislature, so that anyone may have an opportunity to be heard 
thereon by petition or otherwise. For example, in United Railways & 
Electric Co. of Baltimore v. City of Baltimore, 121 Md. 552, 561, 88 
A. 617, this Court said that, assuming that the Legislature had the 
power to amend the railway’s charter, so as to compel it to repave the 
street between its tracks, it could not make such an amendment except 
by an act whose title gave notice of the amendment. 


It is a fundamental rule that there is always a presumption in favor 
of the constitutionality of a legislative enactment. When the Court is 
called upon to review an act of the Legislature, a co-ordinate branch 
of the government, its duty is of the gravest character. The Court 
will not denounce a statute as void on the ground that the lawmaking 
power has violated the Constitution, except when such violation is 
clear and unmistakable. Consequently the Court will always so con- 
strue a statute as to avoid a conflict with the Constitution and give 
it full force and effect whenever reasonably possible. Mayor and City 
Counsel of Baltimore v. State, 15 Md. 376, 453, 74 Am.Dec. 572; Fell v. 
State, 42 Md. 71, 89, 20 Am.Rep. 83; Stiefel v. Maryland Institution 
for Instruction of Blind, 61 Md. 144, 148; Hospelhorn v. Emerson, 175 
Md. 207, 216, 200 A. 378, 117 A.L.R. 650; County Com’rs of Anne 


Arundel County v. English, 182 Md. 514, 519, 35 A.2d 135, 150 
A.L.R. 842. 


The Act of 1935 gives to any mutual savings institution the addi- 
tional right, where needed, to establish and maintain branch banks 
in the same city, town or village with the approval of the Bank Com- 
missioner, provided that the guarantee fund equals the minimum re- 
quirement as to capital of State banks in the same locality. There is 
no repugnancy between this Act and Provident’s charter. The title 
of the Act gives no notice of any change in the State Bank Law except 
the re-enactment of one section for the purpose of “authorizing mutual 
savings institutions to establish and maintain branches under certain 
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conditions.” The title gives no notice of any intention to abrogate or 
reduce the charter power of Provident or any other corporation. 

As the Act of 1935 did not abrogate or reduce Provident’s charter 
power, Provident cannot be prevented from exercising its power to 
establish branch banks in the counties of Maryland. 


Decree affirmed, with costs. 





Drawee Bank Not Required to Compare 
Signatures on Check and Mortgage 
Papers 


A drawee bank honored a check on which two out of three 
of the payees’ signatures had been forged. The depositor failed 
to notify the bank of the forgeries within the two years required 
by statute. A surety company which brought suit in place of 
the depositor claimed that the bank was not entitled to the 
benefits of the two year notice statute because it had possession 
of some mortgage papers bearing the payees’ correct signatures 
at the same time it held the check with the forged endorsements. 
The court ruled in favor of the bank indicating the failure of 
the bank to compare signatures on papers in one of its depart- 
ments with endorsements on its depositor’s checks did not waive 
the statute protecting the bank against forgeries of which it 
had no notice within two years. Standard Accident Insurance 
Company v. Montclair Trust Co. et al., Superior Court of New 
Jersey, 106 A.2d 368. The opinion of the court is as follows: 


WAUGH, J.S.C. (temporarily assigned)—The defendant Union 
County Trust Company, a corporation, hereinafter referred to as Union 
County Trust, moves for summary judgment against the plaintiff. Plain- 
tiff sues both the Union County Trust and Montclair Trust Company 
based upon payment of a check drawn by the New Jersey Mortgage 
Company, a depositor of Union County Trust, on which the endorse- 
ments of two of three payees are alleged to be forged. 

The Jersey Mortgage Company, a lender of funds on bonds and 
mortgages, operates upon a system whereby it uses for the closing of 
its loans, attorneys taken from a list approved by various title compa- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §578. 
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nies, and in this instance by the Lawyers Title Insurance Corporation 
of Richmond. Lawrence Owiter, an attorney then practicing in Mont- 
clair, was on the approved list of the Lawyers Title Insurance Corpora- 
tion of Richmond. On October 27, 1949 Mr. Owiter submitted to the 
Jersey Mortgage Company an application for an F.H.A. loan in the 
sum of $3,600 to be issued to his clients, Raymond and Ida De Wolfe, 
who in fact were mother and son. The mortgage company issued its 
commitment in that amount to Mr. Owiter on December 13, 1949, and 
it was accepted by his clients. On December 16, 1949 the mortgage com- 
pany sent to Mr. Owiter its check for $3,600 drawn on the Union County 
Trust and authorized him to disburse the funds under its title binder. A 
copy of this check is attached to the complaint. The check was drawn 
to the order of “Raymond F. DeWolfe and Ida C. DeWolfe, h/w and 
Lawrence Owiter, attorney.” It is now alleged that Owiter forged the 
signatures of Raymond F. DeWolfe and Ida C. DeWolfe, h/w, and de- 
posited the same to his trustee account in the Montclair Trust Com- 
pany on December 19, 1949. The check was cleared through the Fed- 
eral Reserve Bank and paid by the Union County Trust on December 
21, 1949. 


According to the testimony cf Robert E. Goldsby, president and 
treasurer of the Jersey Mortgage Company, the bank statement of the 
Union County Trust Company showing the charge of $3,600 against the 
account of Jersey Mortgage was received by it some time between Janu- 
ary 2 and January 10, 1950. The statement was accompanied by the 
checks for the month of December 1949, including the check which the 
Jersey Mortgage Company had drawn to Owiter and the DeWolfes and 
on which Owiter allegedly forged the signatures of the other payees. It 
further appears that there never was any communication addressed to 
the Union County Trust Company by the Jersey Mortgage Company 
relating in any way to the check for $3,600 or calling the bank’s attention 
to the fact that the signatures of the payees had been forged. When 
New Jersey Mortgage learned of the forgeries, it immediately reported 
it to the Lawyers Title Insurance Corporation and no one else. 


At the time the mortgage loan was applied for by Owiter there was 
a lien against the DeWolfe property in the sum of $2,400, represented by 
a first mortgage originally in the name of Frederick D. Pettet, Jr. and 
Connie Pettet, his wife. The proceeds of the $3,600 loan granted by the 
Jersey Mortgage Company were to be used to cancel the Pettet mort- 
gage and to supply the DeWolfes with the sum of $1,200, being the 
balance of the proceeds of the check. When the proceeds of the check 
for $3,600 were received by Owiter, he did not cancel the Pettet mortgage 
but instead retained the $2,400 and used the same for his own purposes. 
The sum of $1,200 was paid by him to the DeWolfes. 

The Lawyers Title Insurance Corporation of Richmond had issued 








768 THE BANKING LAW JOURNAL 


a title policy in connection with the transaction, out of which Owiter 
received the $3,600 check from the Jersey Mortgage Company. This 
title policy of insurance was issued only to the Jersey Mortgage Com- 
pany and insured its mortgage as being a first lien upon the premises. 


The Lawyers Title Insurance Corporation was covered by the plain- 
tiff on a fidelity bond by the terms of which the plaintiff agreed to reim- 
burse the Lawyers Title Insurance Corporation for any losses which it 
sustained through fraud or dishonesty committed by any of its approved 
closing attorneys in connection with the handling of funds delivered to 
said attorneys for closing a real estate purchase or loan transaction in 
which the Lawyers Title Insurance Corporation proposed to issue or 
issued a title insurance binder or policy. The DeWolfe mortgage was 
subsequently sold by the Jersey Mortgage Company to the United 
National Bank of Cliffside Park in March of 1950. In February of 1951 
the Jersey Mortgage Company discovered that the Pettet mortgage 
was still open of record and was thus a prior lien to the DeWolfe mort- 
gage. The Jersey Mortgage Company thereupon called on the Lawyers 
Title Insurance Corporation of Richmond, which had issued the title 
policy in connection with the transaction handled by Owiter, to make 
good upon its policy and to satisfy the Pettet mortgage, the then exist- 
ing first lien. Thereupon the Lawyers Title Insurance Company paid 
the Pettets the balance due on their mortgage and took an assignment 
of said mortgage on August 13, 1951. 

Thereafter, the Lawyers Title Insurance Corporation, at the in- 
sistence of the Standard Accident Insurance Company, instead of can- 
celling the Pettet mortgage, subordinated the Pettet mortgage to the 
mortgage of the Jersey Mortgage Company. By reason of the loss sus- 
tained by the Lawyers Title Insurance Corporation arising out of the 
defalcation of Owiter in connection with the mortgage closing, the plain- 
tiff paid the Lawyers Title Insurance Corporation of Richmond for the 
loss which it sustained in paying off the Pettet mortgage. In connec- 
tion with the payment of said loss, the Jersey Mortgage Company on 
February 1, 1952 assigned to the Lawyers Title Insurance Corporation 
all of its right, title, and interest in the aforesaid check of $3,600. On 
February 18, 1952 the Lawyers Title Insurance Corporation in turn as- 
signed all of its right in said check to the Standard Accident Insurance 
Company and on the same date also assigned to the Standard Accident 
Company the Pettet mortgage. 


Thereafter, the DeWolfes were informed that their property was sub- 
ject to two mortgages—the original Pettet mortgage now held by the 
plaintiff by assignment, and the mortgage of the Jersey Mortgage Com- 
pany now held by the United National Bank of Cliffside Park by assign- 
ment. The DeWolfes refused to make any further payments on account 
of the mortgage executed to the Jersey Mortgage Company until the 
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Pettet mortgage was cancelled of record. Thereupon, the United Na- 
tional Bank of Cliffside Park threatened to foreclose, and the DeWolfes 
insisted that they would set off the balance due on the Pettet mortgage 
as acredit. Because of this threatened litigation, the Standard Accident 
Insurance Company cancelled the Pettet mortgage and took an assign- 
ment from the DeWolfes dated August 5, 1952, in which the DeWolfes 
assigned to the plaintiff any claims which they may have against Mr. 
Owiter, the Montclair Trust Company, and Jersey Mortgage Company, 
and any other person, firm or corporation, arising out of the alleged 
forgery of the $3,600 check. 


Plaintiff now sues Union County Trust Company and Montclair 
Trust Company. The complaint, insofar as it bears upon the action of 
Union County Trust Company, is as follows: 

In count 1, plaintiff sues as assignee of the DeWolfes’, payees of the 
check, and on count 8 as assignee-subrogee of the Jersey Mortgage Com- 
pany and Lawyers Title Insurance Corporation. 


Defendant Union County Trust Company bases its motion for sum- 
mary judgment on count 3 upon NJ.S.A. 17:9A-226B, which section 
provides as follows: 


“No banking institution shail be liable to a depositor for an 
amount charged to or collected from him because of the payment 
by the banking institution of a check, note, acceptance, or other 
instrument for the payment of money upon which the signature 
of any party, other than that of the depositor, was forged, or which 
was indorsed without authority, unless, within two years after the 
return of such instrument to the depositor, he shall notify the 
banking institution in writing that the signature of a party to the 
instrument, other than that of the depositor, was forged, or that 
the instrument was indorsed without authority.” 


Plaintiff argues that even if the statute is applicable, the right to 
the benefit of it was waived, or that the Union County Trust Company 
is estopped from having the benefit of the application of this statute by 
reason of the special circumstances in the case. 


The waiver and special circumstances alleged are as follows: 


First, that for a period of time, namely, December 21, 1949 to Janu- 
ary 10, 1950, the defendant Union County Trust Company had posses- 
sion not only of the cancelled check with the forged signature, but also 
of the mortgage papers containing the genuine signatures of the De- 
Wolfes. The bank admittedly had these mortgage papers as security 
for a line of credit extended to the Jersey Mortgage Company. 


Based upon these facts, plaintiff urges that Union County Trust Com- 
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pany could have detected the forgery by comparing signatures; that is, 
the signatures on the check with those on the mortgage papers. 

In other words, plaintiff contends that whenever a bank has papers 
in its possession which enable it to check signatures, no matter what 
department of the bank those papers are in, and it fails to check the 
signatures, it is then estopped from setting up the statute and should be 
found to have waived the statute; that under the factual situation here, 
the estoppel or waiver becomes a fact question for the jury. No au- 
thority for such a proposition is advanced. 

Next, it is urged that by reason of the fact that Carlton S. Stallard, 
vice-president and secretary of the Jersey Mortgage Company, who ad- 
mittedly was in full charge of the DeWolfe-transaction, was also, since 
January 1951, a member of the board of directors of Union County 
Trust Company, regularly attending its meetings; and since Stallard had 
knowledge of the forgery, that knowledge is imputable to Union County 
Trust Company, and Union County Trust Company is estopped from 
pleading the statute. 


Admittedly, Union County Trust Company never had notice in writ- 
ing required by the statute. 

I have considered the deposition and affidavits filed on this motion 
and argument of counsel. I find that the statute is a bar to any action 
by the Jersey Mortgage Company against Union County Trust Com- 
pany, and since plaintiff’s rights are derivative from the Jersey Mort- 
gage Company, plaintiff cannot recover. There is no genuine issue as to 
any material fact on count 3 of the complaint, nor is there any genuine 
issue as to any material fact on the question of waiver or estoppel. That 
being so, there must be summary judgment. 


“The main question before us is the propriety of granting the 
summary judgment. Summary judgment is necessarily based on 
a finding that there is palpably no genuine issue as to any material 
facts and that the defendant as the moving party is entitled to 
judgment as a matter of law, R.R. 4:58-3.” Standard Accident 
Insurance Co. v. Pellecchia, 15 NJ. 162, at page 175, 104 A.2d 
288, at page 295. 


Counsel for plaintiff argues that plaintiff should be entitled to stand 
in the shoes of Union County Trust Company as against Montclair 
Trust Company, its co-defendant. He urges that Union County Trust 
Company has a perfect cause of action against Montclair Trust Com- 
pany on its guaranty and that Union County Trust Company should 
not be permitted to sit by and not bring that cause of action. 


In support of this argument, he quotes a portion of the language 
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found in Standard Accident Insurance Co. v. Pellecchia, 15 NJ. at page 
171, 104 A.2d at page 292, as follows: 


“Subrogation is a device of equity to compel the ultimate dis- 
charge of an obligation by the one who in good conscience ought 
to pay it.” 


And further, 15 N.J. on page 171, 104 A.2d on page 292, 
“Subrogation is highly favored in the law.” 


And further, 15 N.J. on page 172, 104 A.2d on page 293, 


“The right does not arise out of contract but rather exists with- 
out the consent of the insured.” 


His argument overlooks the point that there is no privity between 
plaintiff and Union County Trust Company. In the Pellecchia case, the 
Standard Accident Insurance Company was entitled to stand in the 
shoes of Columbus by virtue of its payment to Columbus. Here, Stand- 
ard Accident stands in the shoes of the Jersey Mortgage Company and 
of the Lawyers Title Insurance Corporation. As to those corporations, 
Union County Trust Company has a defense. Plaintiff overlooks the 
following language from the Pellecchia case, 15 N.J. at page 172, 104 
A.2d at page 293: 


“The subrogee in effect steps into the shoes of the insured and 
can recover only if the insured likewise could have recovered, 
Sullivan v. Naiman, supra, 130 N.J.L. 278, 280, 32 A.2d 589; Con- 
necticut Savings Bank of New Haven v. First National Bank & 
Trust Co. of New Haven, 138 Conn. 298, 84 A.2d 267, 270 (Sup. 
Ct.Err.1951). He is subject to all legal and equitable defenses 
that the third party may have either against him or against the 
insured and there can be recovery only if the cause is just and 
enforcement is consonant with right and justice.” 


Count 1 presents no problem. Plaintiff is assignee of payees, the De- 
Wolfes. The DeWolfes as payees of the check have no right of action 
against Union County Trust Company, the drawee bank. National Bank 
of N. J. v. Berrall, 70 N.J.L. 757, 58 A. 189, 66 L.R.A. 599 (E. & A. 
1904); Liberty Trust Co. v. Haggerty, 92 N.J.Eq. 609, 113 A. 596 
(Ch.1921); Liberty Trust Co. v. Ford, 93 NJ.Eq. 198, 115 A. 926 
(E. & A. 1921). 


Further, since the DeWolfes admittedly received $1,200 of the pro- 
ceeds of the check, and since the prior mortgage was paid by the Lawyers 
Title Insurance Corporation, the DeWolfes suffered no loss and there- 
fore have no rights which they can assign. 


There will be summary judgment on count 1. 








7172 THE BANKING LAW JOURNAL 


Bank Not Liable for Honoring Raised 
Checks 


A bookkeeper who was authorized to draw company checks 
operated a check raising scheme which went undetected for 
some time. He would draw the checks, date them and fill in the 
figure amount only. The company manager would sign them 
and later the bookkeeper would raise the figure amount by add- 
ing a “1” before the figure and by inserting the raised written 
amount with a protectograph machine. The company sued the 
bank for improperly paying out its funds on raised checks. The 
court ruled that under these circumstances the company was 
solely responsible for the loss. There was no way the bank 
could have told the checks were raised. On the other hand, the 
company was careless in having its officer sign the checks be- 
fore the written amount had been filled in. 


Incidental to this decision were rulings by the court that 
the bank was not culpably negligent in delivering its statement 
to a company messenger who was not authorized to receive the 
statement. Also it ruled that the company could not have re- 
covered against the bank because it had already brought suit 
against the bookkeeper. Under the doctrine of the election of 
remedies, the company could not proceed against both the 
wrongdoer and the bank. Pacific Coast Cheese, Inc. v. Security 
First National Bank of Los Angeles, District Court of Ap- 
peals of California, 273 P.2d 547. The opinion of the court 
is as follows: 


MOSK, J. pro tem.—Plaintiff-appellant brought this action against 
respondent alleging that the bank improperly paid out funds of appel- 
lant on checks which had been surreptitiously raised by a faithless em- 
ployee of appellant, after the bona fide signature of the company’s au- 
thorized officer had been placed thereon. Sought in this suit were dam- 
ages for the funds claimed to have been erroneously charged against the 
account of appellant, and substantial damages for injury to credit and 
reputation suffered when subsequent valid checks to business firms were 
dishonored because of insufficient funds remaining on deposit after the 
altered checks were cashed. Upon completion of testimony, the trial 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §668. 
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court directed the jury to return a verdict for respondent, from which 
order this appeal has been taken. 

The rules regarding directed verdicts are well settled. In order to 
justify the submission of any question of fact to a jury, the proof must 
be sufficient to raise more than a mere conjecture or surmise that the 
fact is as alleged. It must be such that a rational mind reasonably can 
draw from it the conclusion that the fact exists, and when the evidence 
is not sufficient to draw such inference, the court should refuse to submit 
the question to the jury. Bardin v. Case, 99 Cal.App.2d 137, 142, 221 
P.2d 292; In re Calkins, 112 Cal. 296, 306, 44 P. 577. If the testimony 
shows as a matter of law that no reasonable conclusion is legally de- 
ducible from the evidence, other than that which compels a directed 
verdict it is the duty of the trial judge to make the order directing the 
verdict. Galiano v. Pacific Gas & Elec. Co., 20 Cal.App.2d 534, 538, 67 
P.2d 388. On the other hand, in reviewing the trial court’s action, it is 
the responsibility of the appellate court to ascertain if there is any testi- 
mony which reasonably wou!d support a verdict in favor of the opposing 
party, and if there is, then the directed verdict cannot be upheld. With 
the foregoing in mind, we shall review the evidence. 


The appellant corporation employed one Curtis Goodnight, Jr., in 
a clerical capacity and as a bookkeeper. He worked for a brief period 
in 1950, thereafter was called into military service and subsequently was 
re-employed on January 18, 1952. On neither his original nor his later 
employment were character references verified. Nevertheless he was 
placed in charge of drawing checks for the appellant company and kept 
the bank account in balance. Apparently almost immediately after his 
re-employment Goodnight embarked on the course of conduct which 
resulted in this law suit. The first check issued for a raised amount was 
signed on January 25, 1952. 


All of the checks involved in this suit and alleged to have been issued 
for a raised amount were drawn by Goodnight. He drafted the checks, 
filled in the date, the name of the payee and the amount of the checks 
in figures only. Leaving blank the line provided in the form of each 
check for the amount to be written in words, he presented the checks to 
Everett L. Hagan, manager of the appellant corporation, for signature, 
and in this condition they were signed by Hagan. After the checks were 
thus signed Goodnight filled in the remaining blank on each by using a 
check protectograph machine. Hagan did not watch Goodnight as he 
operated the protectograph machine, nor did he re-examine the checks 
after they were completed. 

As a result of this practice, Goodnight was alleged to have raised 
some ten checks by various figures, most of them by $100. Thus, for 
example, a check that when signed by Hagan was made out for $60 in 
figures would be raised to $160, by the writing of the protectograph 
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machine, and by subsequent insertion of a “I” before the figures “60.” 
After the checks were completed several were cashed, presumably by 
Goodnight, at a liquor store. When presented to the respondent bank 
for cashing no irregularity was noted on the checks and appellant does 
not contend that there was anything on the face of any of them which 
would have aroused any suspicion, or placed the bank on notice that 
they were not regularly issued. There is no question that all bore the 
genuine signature of Hagan. 


Ordinarily Hagan permitted Goodnight to keep the bank account 
in balance. However, soon after January 31, 1952, Hagan chanced to 
observe that there was a charge on the company bank statement of $130, 
and he recalled no check had been drawn in that amount. He admitted 
that he did not report this observation to the bank and took no steps 
to investigate the matter further. He testified he expected that some 
corrections or appropriate cancelled check would appear in the follow- 
ing month’s statement from the bank. 


The following month, on or about March 5, 1952, another employee 
of appellant, one John Bell, picked up appellant’s bank statement and 
cancelled checks for the month of February. Bell was not a person au- 
thorized to receive the bank statement but since he had been appellant’s 
bank messenger, and had made deposits of cash from time to time, the 
respondent delivered the statement to him. As of that date only one 
Lafferty of the appellant corporation was duly authorized to receive 
bank statements, although the evidence indicated that the statement 
for the preceding month had been delivered by mail. 


The series of misappropriations was discovered by Hagan when a 
number of checks issued to various dairies were returned because of in- 
sufficient funds remaining in appellant’s account. On March 4, 1952, 
a check in the sum of $34.32, payable to Arden Farms was returned for 
insufficient funds; on the same day a check in the sum of $250, payable 
to Western Farms; on March 5, 1952, a check in the sum of $39.36, pay- 
able to Arden Farms; on March 5, 1952, a check in the sum of $159.04, 
payable to Golden State Creamery; on March 5, 1952, a check in the 
sum of $22.80, payable to Knudsen Creamery; on March 5, 1952, a check 
in the sum of $10, payable to Carnation Company; on March 6, 1952, a 
check in the sum of $31, payable to Supreme Dairy Farms, all were re- 
turned because of insufficient funds on deposit. 


The appellant had Goodnight arrested and instituted criminal pro- 
ceedings against him for the theft of funds received by the raised checks. 
Appellant also brought a civil action against Goodnight in the Munici- 
pal Court of the City of Los Angeles and obtained judgment against him 
in the sum of $1,514.94, this admittedly including the same sum claimed 
against the bank. 
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At the trial of the instant action respondent introduced into evidence 
approximately 100 instances in which checks of the appellant were re- 
fused payment by respondent when first presented because of lack of 
sufficient funds on deposit at the time of presentment, these checks be- 
ing dated between January 17, 1951, and January 31, 1952. These were 
admitted for the purpose of demonstrating that want of sufficient funds 
in appellant’s account was not an unusual business experience and that 
consequently the insufficiency of funds caused by Goodnight’s defalca- 
tions would not have contributed in any appreciable degree to whatever 
impairment of appellant’s credit the evidence disclosed. However, it is 
doubtful that appellant’s evidence on this subject advanced beyond 
mere conjecture. 


The law is well established that a bank which is guilty of negligence 
in failing to discover an alteration in a check cannot avoid liability on 
the ground that the depositor was negligent in failing to examine his 
balanced passbook, statement of account or returned checks. In every 
instance the preliminary question to be determined is whether the bank 
was or was not guilty of negligence in making the payments. If it was 
negligent, then the subsequent negligence of the depositor, his failure to 
perform his duty in examining his passbook and vouchers with reason- 
able care and to report to the bank in a reasonable time any errors or 
mistakes, will constitute no defense. Basch v. Bank of America, 22 
Cal.2d 316, 139 P.2@d 1. As stated in Sommer v. Bank of Italy, etc. Ass’n, 
109 Cal.App. 370, 375, 293 P. 98, 100, “. . . the defense of negligence on 
the part of a depositor is available to the bank only where it appears the 
bank itself is free from negligence.” 


Appellant relies upon Levin v. Northwestern Nat. Bank, 154 Pa. 
Super. 94, 35 A.2d 769, at page 770, which states that “ “The only burden 
resting upon the plaintiff is proof of the deposit and of the balance re- 
maining due after deducting payments admittedly authorized by plain- 
tiff.’” But the foregoing was mere dictum, for the judgment there was 
reversed because the trial judge in charging the jury placed the burden 
of proof of forgery upon the plaintiff. Similar dictum was recited in 
Carroll v. South Carolina Nat. Bank, 211 S.C. 406, 45 S.E.2d 729, but 
there the facts indicated a check was honored after the depositor had 
given notice to stop payment. Under those circumstances a prima facie 
case was made out, said the court, and the bank should be required to 
explain, much in the manner of the res ipsa loquitur doctrine, why it dis- 
regarded the depositor’s specific order to decline payment. Whether 
dictum or rule, Levin, contrary to the appellant’s contention, does not 
prevail in California. We follow Basch, and require the procedure quoted 
therein, 22 Cal.2d at page 322, 139 P.2d at page 5: “. .. in every case 
... the preliminary question to be determined is whether the bank was 
or was not guilty of negligence in making the payments.” 
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Precisely what negligence was shown here? Appellant calls our at- 
tention to only one purported act: that the bank was negligent in giving 
the cancelled checks to John Bell, who was unauthorized to receive them. 
All of the raised checks were issued by appellant, paid by respondent, 
and charged to appellant’s account between January 25, 1952, and Feb- 
ruary 27, 1952. The cancelled checks covering the period from February 
1, to February 29, 1952, were delivered to Bell on March 5, 1952, seven 
days after the last check was honored and charged to appellant’s ac- 
count. It seems clear that the act of delivery of the cancelled checks by 
the most tenuous construction could not be considered the proximate 
cause of appellant’s damage, for the loss by then had been sustained. 


Cases cited by appellant involved forgery of signature, Sommer v. 
Bank of Italy, supra; Basch v. Bank of America, supra; Frankini v. Bank 
of America, 31 Cal.App.2d 666, 88 P.2d 790, and should have been de- 
tected by an alert bank teller. The checks involved here were raised by 
an employee who had authority to fill in the amount of the check in 
words with a mechanical device. The words written in the body of a 
check are controlling and determine the amount for which it is to be 
negotiable Civil Code, § 3098(1); Payne v. Commercial Nat. Bank, 177 
Cal. 68, 169 P. 1007, L.R.A.1918C, 328; Michie Banks and Banking, 
Vol. 5A, p. 431. 


“It is the rule,” said the court in Rancho San Carlos v. Bank of Italy, 
etc., 123 Cal.App. 291, 293, 11 P.2d 424, 425, “that, if one signs an in- 
strument containing blanks, he must intend it to be filled in by the per- 
son to whom it is delivered (Cassetta v. Baima, 106 Cal.App. 196, 288 
P.830); and, where a depositor signs checks in blank and delivers the 
same to his agent, who fraudulently fills in the blanks and negotiates the 
checks, the drawee bank which pays the same without notice of the 
fraud is not liable to the drawer, since the negligence of the latter is the 
proximate cause of the loss (Otis Elevator Co. v. First Nat. Bank, 163 
Cal. 31, 124 P. 704, 41 L.R.A.,N‘S., 529; Edelen v. Oakland Bank of Sav- 
ings, 39 Cal.App. 302, 178 P. 737) .” 


There is a comparable factual similarity between the instant case 
and Otis Elevator Co., in which a trusted employee altered a check and 
appropriated its proceeds. There, too, nothing about the instrument 
in question would awaken any suspicion in the bank, no alteration being 
apparent on the face of the check. Since preparation of checks was the 
employee’s duty, the court held, 163Cal. at page 40, 124 P. at page 708, 
“it was presented . . . under the implied guaranty of [the employers] 
that, as their agent for the purpose of presenting such checks and obtain- 
ing payment, [the employee] was faithful and honest. . . . Whether in 
doing so the agent has been guilty of a breach of faith with his principal, 
or has committed a crime, is of no controlling moment as affecting the 
responsibility of the principal to third persons injured thereby. It is 
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enough to fix the responsibility of the principal in behalf of an innocent 
third party if the agent, though acting criminally, was nevertheless in 
perpetrating a fraud thereby on said third party acting within the course 
of his employment.” 


It seems clear from the foregoing facts and law that the respondent 
was not guilty of any negligence that proximately caused loss, if any, to 
the appellant. It may be said parenthetically that appellant did not 
establish any compensable loss other than the face value of the checks. 
As to the latter sums, there is still another compelling reason to deny 
recovery. 


Prior to the institution of the litigation involved herein, appellant 
filed suit in the Municipal Court of Los Angeles against Curtis Good- 
night, Jr., and obtained a judgment against him in the sum of $1,514.94, 
for money had and received, based on the issuance of the checks in the 
increased amount. A bank depositor who claims that a bank has paid 
out his money to a person not entitled to receive it has an election to 
sue either the bank or the person who received the money but if he 
chooses to sue the latter, he thereby precludes himself from suing the 
bank. Hensley-Johnson Motors v. Citizens Nat. Bank, 122 Cal.App. 2d 
22, 27, 264 P.2d 973. An exception, of course, would exist in the event 
there was a conspiracy, collusion or joint wrongdoing by or between the 
bank and the third person. 


Although no election of remedies was found to have been made in 
Gaines Bros. Co. v. Fourth Nat. Bank of Tulsa, 129 Okl. 59, 133 P.2d 
742, at page 744, 144 A.L.R. 1434, the comments of the court are helpful. 
“The doctrine of election of remedies is that the choice of one of two or 
more available, but inconsistent, remedies bars recourse to the other. 
This doctrine, though often criticized as harsh and not a favorite of 
equity, is widely recognized,” said the court. “The essential elements of 
the doctrine are: (a) The existence of two or more remedies; (b) in- 
consistency between the remedies; and (c) choice of one of the reme- 
dies.” In the depositor versus bank situation, continued the court, 133 
P.2d at page 745, “The reason advanced in support of the holding seems 
to be that a depositor, or one in a similar relation, may not proceed 
against the person to whom he claims his money was wrongfully paid, 
on the theory that such person has obtained his money and holds it for 
his use under an implied promise to pay it over to him as the rightful 
owner, and pursue his remedy to a judgment against such person and 
on failure to collect come back and sue the bank on the theory that his 
money deposited with the bank was not paid out and therefore remains 
to his credit in the bank. 


“That is, he may not say to the one ‘you hold my money in your 
possession which you are in duty bound to pay over to me,’ and at the 
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same time say to the bank, ‘you still hold my money and are in duty 
bound to pay it over.’ The two remedies are said to be inconsistent, and 
therefore an election to pursue the one bars pursuit of the other.” 

The evidence does not disclose whether the judgment against Good- 
night has been satisfied. That is not material, however, for it is the 
election of remedies and not the ultimate favorable termination that is 
significant. In No Dust O Co. v. Home Trust Co., Mo.App., 46 S.W.2d 
203, the depositor accepted a note and mortgage from the dishonest 
employee. The court held, 46 S.W.2d at page 207, that by so doing 
“it ratified his act in cashing the checks in question at the defendant 
bank,” and even if the note and mortgage were in fact insufficient to 
satisfy the claim this, 46 S.W.2d at page 208, “was a matter that plain- 
tiff should have looked into at the time it accepted them as payment.” 

There can be no question that appellant elected his remedy when he 
obtained judgment ‘against Goodnight in the Municipal Court. He is 
not entitled to a second day in court on the same claim, even though a 
different defendant is brought before the bar. 

Appellant contends that the trial court erroneously refused to admit 
in evidence a letter under date of December 11, 1949, from appellant to 
respondent. This letter, argues appellant in its brief, informed the bank 
that in no instance would a payroll check exceed the sum of $85. If so, 
that could be significant in determining liability, for many of the raised 
checks were in excess of that sum. An examination of the offered instru- 
ment, however, indicates no instruction to the bank, nor any legally 
binding commitment to limit individual withdrawals by check. The 
figure of $85 was contained merely as a clause in a statement referring 
to notifying appellant in the event of an overdrawn account. In the 
absence of a specific instruction to limit check cashing to a maximum 
sum, the bank could incur a legal liability if it refused to honor a check 
which exceeded that sum and if its refusal resulted in damage to the 
payee or holder in due course. Allen v. Bank of America, 58 Cal.App.2d 
124, 136 P.2d 345; 8 Cal.Jur. (2d) 51; Magness v. Equitable Trust Co., 
176 Md. 528, 6A.2d 241, 126 A.L.R. 206. Since the rejected letter would 
have added nothing of substance to plaintiff’s case, the trial court did 
not commit error in sustaining an objection to its admissibility. 

We conclude that appellant has failed to establish any negligence by 
respondent and therefore the court was justified in directing the jury 


to return a verdict for respondent. 
The order is affirmed. 


DORAN, Acting P. J., and DRAPEAU, J., concur. 
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Bank Denied Recovery Because Its Agent 


Failed to Procure Insurance 


A bank as payee brought suit on a note against a deceased 
maker’s representative and an accommodation endorser both of 
whom claimed the bank had no right to collect on the note be- 
cause it had failed to take out insurance on the maker’s life ac- 
cording to its contract with him. Kveryone agreed that the 
maker had paid money for the insurance premium to a bank 
official at the time the note was renewed. The bank argued 
however, that such sum was paid to this officer as an agent of 
the insurance company and that therefore the bank was not 
responsible for the insurance not having been taken out. 'The 
court decided against the bank, ruling that if it had in fact 
agreed to procure the insurance it made no difference whether 
the money was paid to the bank officer as a representative of 
the bank or as an agent of the insurance company. Bank of 
French Broad, Inc. v. Bryan, Supreme Court of North Caro- 
lina, 88 S.E.2d 485. The opinion of the court is as follows: 


Civil action by plaintiff to recover on $700 promissory note of 6 
July, 1953, payable ninety days after date. The note sued on was 
executed and delivered by the late Wayne Bryan and by defendant 
Ralph Ramsey to the plaintiff. Wayne Bryan died 24 September, 1953. 

Plaintiff's appeal is from the order of the court below denying plain- 
tiffs motion to strike as “immaterial, prejudicial, redundant and irrele- 
vant,” paragraphs 2, 4 and 5 of defendants’ Further Answer and Defense. 

In paragraphs not challenged by plaintiff’s motion, defendants allege 
that the note sued on is a renewal note, the original, a $700 note of 7 
April, 1953, payable ninety days after date, having been signed by the 
late Wayne Bryan and, as accommodation endorser, by defendant Ralph 
Ramsey; and further, that C. E. Rector, an official of the plaintiff, was 
acting in behalf of the bank “in the scope of his agency during all times 
herein mentioned.” 

In paragraphs 2 and 4, challenged by plaintiff’s motion, defendants 
allege, in substance, that C. E. Rector was also an agent of the State 
Capital Life Insurance Company of Raleigh, N. C., and as such agent 
issued, in connection with the original loan transaction of 7 April, 1953, 
a life insurance policy whereby said insurance company agreed to pay 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1077. 
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to the bank the sum of $700 in the event of the death of Wayne Bryan 
within three months from 7 April, 1953. 


In paragraph 5, challenged by plaintiff's motion, defendants allege: 

“That on or about 6 July, 1953, as these defendants are informed 
and believe, the said Wayne Bryan sought to renew the above-mentioned 
note and insurance and the interest on the note and the premium on 
the insurance were paid to The Bank and to the agent of the said State 
Capital Life Insurance Company, and the plaintiff agreed to cause an 
insurance policy to be issued with the State Capital Life Insurance 
Company in the sum of $700, payable to the plaintiff in the event of 
the death of Wayne Bryan during the three months. For which said 
note was to be renewed; that as these defendants are informed and 
believe, the plaintiff failed to cause said insurance to be issued as it 
agreed to do; that Wayne Bryan died during the term for which the 
plaintiff agreed to cause said insurance to be issued; that by reason of 
the plaintiff’s failure to cause said insurance to be issued as it agreed 
to do the plaintiff is not entitled to recover any amount from the de- 
fendants in this action.” 


Carl R. Stuart, Marshall, and E. L. Loftin, Asheville, for plaintiff 
appellant. 


G. D. Bailey and W. E. Anglin, Burnsville, for defendants-appellees. 


BOBBITT, J.—Appellant, in its brief, does not deal separately with 
each challenged allegation. It presents its position as if the case were 
before us on demurrer to defendants’ Further Answer and Defense, chal- 
lenging the sufficiency of defendants’ pleading to constitute a defense 
rather than the propriety of particular allegations. 

As stated by Ervin, J.: “A motion to strike an allegation from a 
pleading for irrelevancy admits, for the purpose of the motion, the truth 
of all facts well pleaded in the allegation, and any inferences fairly 
deductible from them. But it does not admit the conclusions of the 
pleader.” Penn Dixie Lines v. Grannick, 238 N.C. 552, 556, 78 S.E.2d 
410, 413. Appellant concedes and indeed cites this statement of the 
applicable rule. 

Assuming sufficient interest or other recognized consideration, it is 
generally held that where one agrees to procure the issuance of insurance 
on the property of another, affording protection against designated risks, 
and fails to do so, he will be held liable, within the amount of the 
proposed insurance, for the loss attributable to his default. This Court 
has recognized the breach of such agreement as a basis of liability where 
the parties to the agreement were in the following relationships: 


1. In actions by a property owner against an insurance agent or 
broker. Elam v. Smithdeal Realty & Insurance Co., 182 N.C. 599, 109 
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S.E. 632, 18 A.L.R. 1210; Case v. Ewbanks, Ewbanks & Co., 194 N.C. 
775, 140 S.E. 709; Boney v. Central Mutual Ins. Co., 213 N.C. 563, 197 
S.E. 122; 29 Am.Jur. p. 130, Insurance, secs. 108, 109; 44 C.J.S., Insur- 
ance, § 172(a), page 861; Annotations: 18 A.L.R. 1214; 29 A.L.R.2d 171. 

2. In actions by a vendee against a vendor in relation to personal 
property subject to a conditional sales contract. Mack International 
Motor Truck Corp. v. Wachovia Bank & Trust Co., 200 N.C. 157, 156 
S.E. 787; Meiselman v. Wicker, 224 N.C. 417, 30 S.E.2d 317; 23 N.C.L. 
Rev. 64. 

$. In actions by a property owner against a warehouseman, Inter- 
state Folding Box Co. v. City Transfer & Storage Co., 210 N.C. 829, 186 
S.E. 155. 

4. In actions by the owners of real property, subject to deed of trust, 
against the owners of the secured debt. Dixon v. Osborne, 204 N.C. 480, 
168 S.E. 683; Crouse v. Vernon, 232 N.C. 24, 59 S.E.2d 185; 36 Am.Jur. 
p. 852, Mortgages, sec. 328; 59 C.J.S., Mortgages, § 328(b), page 449. 

To enforce such liability the plaintiff, at his election, may sue for 
breach of contract, or for negligent default in performance of duty im- 
posed by contract. Elam v. Smithdeal Realty & Insurance Co., supra; 
44 C.J.S., Insurance, § 172(b), page 863. 


In Crouse v. Vernon, supra, plaintiff, a property owner, obtained a 
$2,500 construction loan from a bank. She secured her $2,500 note to 
the bank by deed of trust conveying the property on which she was 
building a house and gave additional security. Her home burned while 
in process of construction. She sued the bank official with whom she 
had dealt, the bank, and the trustee in the deed of trust. In dealings 
with the plaintiff, the named official was acting for the bank. In addi- 
tion, however, there was allegation and evidence that the named bank 
official had a broker or agency relationship with certain (unnamed) fire 
insurance companies. Plaintiff recovered judgment against the bank of- 
ficial individually and against the bank, predicated upon the jury’s ver- 
dict to the effect that the bank official agreed to procure and have issued 
to plaintiff a fire insurance policy in amount of $4,500 covering the house 
being built on plaintiff's property and failed to do so. The allegations 
of the complaint as disclosed by the original record bear close resem- 
blance to the allegations of defendants now challenged by plaintiff’s 
motion. 


Here, the insurance policy contemplated by the agreement alleged 
by defendants was to provide coverage against the risk of the death of 
Wayne Bryan during the term of ninety days from 6 July, 1953. But we 
discern no substantial distinction because the insurance to be procured 
was life insurance rather than to protect against property risks. 

In our view, it may be fairly deduced from the challenged allega- 
tions that the bank, through its said agent, agreed to cause the issuance 
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of the policy on the life of Bryan; and that at the time the loan was 
renewed, Bryan paid an amount sufficient to cover interest on the 
renewal note and premium on insurance policy. Plaintiff insists that the 
allegations compel the conclusion that the interest was paid to the bank 
and that the premium was paid to Rector as agent of the insurance 
company. Under the rule of liberal construction in favor of the pleader, 
the relationships alleged do not require such an attenuate distinction. 
The allegations indicate plainly that the issuance of the insurance policy 
was not independent of but rather an integral feature of the loan renewal 
transaction. The allegations are clear to the effect that the death benefit 
under the proposed insurance policy was to be payable to the bank, 
thereby protecting it as well as the obligors on the $700 note in case of 
Bryan’s death during the ninety day term. Whether the amount of 
the premium was paid to Rector, in his capacity as bank official or in 
his capacity of insurance agent, the defendants are entitled to allege and 
show, if they can, that the bank made the agreement to cause the life 
insurance policy to be issued. The circumstance that its official was 
also an agent for a life insurance company would not affect its liability 
if in fact it made such agreement. Indeed, if, within its own organiza- 
tion, there was an agent authorized to issue such policy, its failure to 
cause the issuance thereof could hardly be justified. 

The defendants’ pleading is sufficient to survive the motion to strike, 
leaving for jury decision upon the evidence presented the issue as to 
whether the bank made the alleged agreement. Of cours, the case now 
before us is on the pleadings. Whether defendants can support their 
allegations by sufficient evidence is another matter. 

Affirmed. 








National Bank Must Comply With State 


Escheat Laws 


A New Jersey statute provides in part that money held 
by “any person” must be paid to the state treasurer if it re- 
mains unclaimed for over five years. Under this provision 
a national bank was required to pay over unclaimed funds 
to the state when a court ruled that under New Jersey law 
the word “person” includes a corporation or association. The 
court also ruled that the state could pass laws governing na- 
tional banks so long as such laws did not conflict with the higher 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $465. 
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authority of the federal government. State v. National New- 
ark and Essex Banking Company of Newark, Superior Court 
of New Jersey, 106 A.2d 858. The opinion of the court is as 
follows: 


GOLDMANN, J. S. C.—The single question presented in this action 
is whether the Custodial Escheat Act (L.1951, c. 304; N.J.S. 2A:37-29 
et seq., N.J.S.A.) is applicable to national banking institutions. De- 
fendant maintains that it is not. 


The answer filed by the defendant bank to the custodial escheat 
action instituted by the State sets forth nine separate defenses. Except 
for the first, these are substantially the same defenses raised and passed 
upon by this court in State v. American-Hawaiian Steamship Co., 29 
N.J.Super. 116, 101 A.2d 598 (Ch.Div.1953). That decision, unless 
modified or reversed on appeal, is dispositive of the last eight defenses. 


By its first separate defense, defendant alleges that it is “a national 
banking association organized and existing under the laws of the United 
States of America” (12 U.S.C.A. § 21 et seq.), and as such is not a 
corporation organized under the laws of this State, nor one organized 
under the laws of any other state and authorized to do business under 
the laws of this State, nor a “person” within the meaning of the custo- 
dial statute; and that consequently the custodial escheat statute is 
inapplicable to defendant and this court has no jurisdiction of the sub- 
ject matter of the action. 


N.J.S. 2A:37-30, N.J.S.A., provides: 


“Whenever a corporation organized under the laws of this 
state shall have custody or possession of, or shall have deposited 
with or given to an agent or trustee residing within or without 
the state custody or possession of, any moneys which are or shall 
be payable to any person as a dividend upon the capital stock, 
preferred or common, of the corporation, or as interest payable 
upon the corporation’s bonds, indentures, notes or other formal 
instruments evidencing the indebtedness of the corporation, or 
any moneys payable as wages from the corporation to any per- 
son, and whenever any person or any corporation organized under 
the laws of any other state and authorized to do business in this 
state shall have custody or possession of any moneys payable by 
such person or corporation to any person as wages earned within 
this state, or of any moneys otherwise having a situs within this 
state, which moneys are payable to any one person in any of the 
categories above enumerated and the owner of, beneficial owner 
of, or person entitled to the same has been and remains unknown 
for the period of 5 successive years, or the whereabouts of such 
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person has been and remains unknown for the period of 5 suc- 

cessive years, or such personal property has been and remains 

unclaimed for the period of 5 successive years, then the superior 
court may in a summary action brought in the name of the state 

of New Jersey by the attorney general or such attorney-at-law 

as he may designate, direct the corporation or other person afore- 

said to deliver such moneys to the state treasurer for safe- 

keeping.” (Italics ours.) 
The statute expressly refers to escheatable dividends, interest or wages 
in the custody or possession of (1) “a corporation organized under the 
laws of this state,” or (2) “any person,” or (3) “any corporation organ- 
ized under the laws of any other state and authorized to do business 
in this state.” 

National banks derive their existence and corporate powers from 
the federal statute under which they were organized, 12 U.S.C.A. § 21 
et seq.; they are instrumentalities of the Federal Government, subject 
to its paramount authority, Bank of America Nat. Trust & Savings 
Ass’n v. Lima, 103 F.Supp. 916 (D.C.Mass.1952), and derive their 
powers solely from federal law, First National Bank in St. Louis v. 
State of Missouri at inf. of Barrett, 263 U.S. 640, 44 S.Ct. 213, 68 
L.Ed. 486 (1923). However, they are subject to the laws of a state in 
respect of their affairs, unless such laws interfere with the purposes of 
their creation, tend to impair or destroy their efficiency as federal 
agencies, or conflict with the paramount law of the United States. 
First National Bank in St. Louis v. State of Missouri at inf. of Barrett, 
supra; Anderson National Bank v. Luckett, 321 U.S. 233, 64 S.Ct. 599, 
88 L.Ed. 692 (1944) (Kentucky Escheat Act). 

Clearly, a national bank is not a corporation organized under the 
laws of this State. Nor is it a corporation organized under the laws 
of any other state and authorized to do business in New Jersey. Cf. 
Steward v. Atlantic National Bank of Boston, 27 F.2d 224 (9 Cir., 1928) . 

Is defendant a “person” within the meaning of the Custodial Escheat 
Act? 

In its answer defendant describes itself as a national banking asso- 
ciation. Statutorily, it is a corporation organized under the laws of the 
United States. 12 U.S.C.A. § 24. Either “a corporation of the United 
States of America” or “an association” is a reasonable description of 
defendant’s organizational structure. 

The Custodial Escheat Act, N.J.S. 2A:37-29 et seq., N.J.S.A., was 
enacted in 1951 (c. 304) by the Legislature to provide an alternate 
method for the escheat to the State of certain personal property. The 
very language of the statute shows that it was meant to be a direct 
supplement and addition to the preexisting escheat law, found in N.JS. 
2A:37-11 to 28, NJ.S.A.NJS. 2A:37-29, N.J.S.A., states: 
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“In addition to the method provided for the escheat gen- 
erally of personal property as defined in article 2 of this chapter, 
an alternate method may be employed in certain cases defined 
in this article 3....” 


L.1951, c. 304 (N.J.S. 2A:37-29 et seq., N.J.S.A.) rounded out the exist- 
ing escheat law so as to create a general plan of escheat. In view of 
the language of N.J.S. 2A:37-29, N.J.S.A. and the declared supplemental 
character of the Custodial Escheat Act, we may consult article 2 of 
the chapter relating to escheats (N.J.S. 2A;37-11 et seq., NJ.S.A.) for 
a definition of terms used in the escheat law. N.J.S. 2A:37-11, N.J.S.A. 


recites that: 


“Unless a different meaning clearly appears from the context, 
the word, phrase or term ... ‘person,’ .. . or any word, term or 
phrase of similar import, shall mean, include and refer to corpo- 
rations, companies, associations, societies, firms, partnerships, 
joint stock companies, fiduciaries of any nature, as well as indi- 
viduals.” 


Cf. N.J.S.A. 1:1-2. It is clear that the Legislature sought to make the 
term “person” as broad and comprehensive as possible, and that “per- 
son” includes entities of the type descriptive of defendant. By its own 
averment, defendant is an association and, therefore, a “person” under 
the Custodial Escheat Act. Further, by reason of its compliance with 
the National Banking Act (12 U.S.C.A. § 21 et seq.), it is a corpora- 
tion. Though defendant argues that it is not a corporation of this or 
any other state, but of the United States, it nevertheless is a corpora- 
tion. There is nothing in the statute which would even remotely indicate 
that a corporation organized under the laws of the United States is to 
be excluded from the definition of “person” in the NJ.S. 2A:37-11, 
N.J.S.A. Accordingly, whether defendant be designated an association 
or a corporation, it falls within the stated definition. 


Defendant further argues that “person” was not intended to embrace 
corporations, because throughout the Custodial Escheat Act the word 
“person” is invariably used in conjunction with the word “corporation” 
to describe the stakeholder, and it quotes the language of N.J.S. 2A:37- 
30, 31, 33, 35 and 38, N.J.S.A. in support. In its view, “person,” as used 
in the statute, is restricted by context to an individual as distinguished 
from a corporate entity. The argument is without merit. Were this 
contention to prevail then the escheat power of the State would be 
limited to dividends, interest and wages in the custody or possession of 
an individual or a corporation. It could not reach such monies when 
held by an association, society, firm or partnership. As indicated earlier 
in this opinion, the significant operative section of the Custodial Escheat 
Act, NJ.S. 2A:37-30, N.J.S.A., speaks of three types of stakeholders: 
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the corporation organized under the laws of New Jersey, “any person,” 
or a corporation organized under the laws of another state and author- 
ized to do business in New Jersey. “Any person” is a distinct and com- 
prehensive category; it includes stakeholders other than corporations 
organized under our laws and those organized under the laws of another 
state and authorized to do business within our borders. To hold that 
it does not include national banks would require that we consider the 
provisions of the Custodial Escheat Act as being entirely unrelated to 
the escheat law which it supplements. These provisions do not exist in 
a vacuum, cut off from the previously enacted escheat laws. They are 
part of a comprehensive system set up by our Legislature providing for 
escheat or, in the alternative, custody of certain property whose owners, 
or the whereabouts of whose owners, is unknown. 


Defendant’s first separate defense has no validity. Since the decision 
in the American-Hawaiian Steamship Co. case is dispositive of the 
remaining defenses, a form of judgment providing for custodial escheat 
should be presented. 





Accommodation Endorser Held Liable on 
Note Despite Alleged Failure of 


Consideration 


A bank loaned money to Twin Rivers Sales, Inc., and took 
the company’s note in payment. It was secured by a chattel 
mortgage on some of the company’s property and was signed 
by Yaffe as an accommodation endorser. When Twin Rivers 
failed the bank sought payment from Yaffe who refused to 
comply on the ground that his liability ceased when the bank 
negligently allowed the security to become dissipated. Also 
he claimed the bank had not pursued its remedies against Twin 
Rivers Sales before proceeding against him. The court ruled 
in favor of the bank. In a round about way it reasoned that 
because Yaffe was an accommodation endorser the alleged 
dissipation of the security was not a failure of consideration 
as far as he was concerned and that he stood as a surety on the 
note and was therefore liable when it became due regardless of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §26, 


THE BANKING LAW JOURNAL 787 


whether or not the payee proceeded against the maker. Yaffe 
v. Bank of Chelsea, Supreme Court of Oklahoma, 271 P.2d 
865. The opinion of the court is as follows: 


Syllabus by the Court. 


1. Where the payee of a note extends credit to the maker thereof 
on the strength of the signature of a third party, made without con- 
sideration such third party is an accommodation endorser for the maker 
of the note and liable to the payee as a surety. 

2. The undertaking of a surety is absolute and he is directly liable 
to the creditor. The creditor may sue the principal, endorser, or guaran- 
tor or all of them at his option. Mere omission by the creditor to sue 
the principal, even though such omission may result in loss or deprecia- 
tion of the collateral given to secure the note is not sufficient to exon- 
erate the surety. The surety can pay the note and become subrogated 
in equity to the rights of the creditor against the principal. 

8. By asking the court on two occasions to make additional parties 
defendant on the grounds that a proper adjudication of the rights and 
liabilities between plaintiff and defendant could not otherwise be com- 
pletely determined defendant asked for affirmative relief and thereby 
entered his general appearance and submitted to the jurisdiction of the 
court for all purposes. The court therefore had jurisdiction to enter a 
personal judgment against him. 





Sam Goodkin, Forth Smith, Ark., Holtzendorff & Holtzendorff, 
Claremore, for plaintiff in error. 


Bassmann & Gordon, by G. Raymond Bassmann, Claremore, Doer- 
ner, Rinehart & Stuart, Harry D. Moreland, Tulsa, for defendant in 
error. 


ARNOLD, J.—The Bank of Chelsea as plaintiff brought this action 
on a promissory note in the amount of $5,000 executed by Twin River 
Sales, Inc., a corporation, and endorsed by J. V. Murph and William 
Yaffe in the District Court of Rogers County against William Yaffe 
alone. The petition alleges that William Yaffe is a non-resident of the 
State of Oklahoma and cannot be personally served with summons in 
Rogers County; that on September 11, 1950, for the consideration of a 
loan of $5,000, Twin Rivers Sales, Inc. and J. V. Murph and defendant 
William Yaffe made, executed and delivered the note sued upon by the 
terms of which they jointly and severally agreed to pay to plaintiff 
said sum on November 11, 1950, with interest at the rate of 10 per cent 
from maturity; that as security for said note and on the same date 
and at the same time and for the same consideration Twin Rivers Sales, 
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Inc., made, executed and delivered a chattel mortgage to plaintiff upon 
certain property then in Rogers County consisting of TD 18 Inter- 
national Crawler type motor with equipment, a D4 Caterpillar tractor, 
an air compressor and a welding machine, which mortgage was duly 
filed of record; that said note was not paid on its due date and no 
payment of either principal or interest has been made though demand 
has been duly made; that involuntary bankruptcy proceedings had been 
theretofore instituted in the United States District Court for the North- 
ern District against Twin Rivers Sales, Inc., in which said company 
was duly adjudged a bankrupt; that plaintiff duly filed and presented 
a claim against the bankrupt’s estate based upon the note here in ques- 
tion and the mortgage lien securing same and asserted the priority of 
its mortgage lien against all other claimants; that upon hearing plain- 
tiff’s claim was duly allowed and the priority of its mortgage established 
against the air compressor and the welding machine but by the same 
order plaintiff was denied a lien upon the TD 18 International Crawler 
type tractor and in the course of the proceedings it developed that the 
D4 Caterpillar tractor had been disposed of by the bankrupt prior to 
the institution of the bankruptcy proceedings and was no longer a part 
of the bankrupt’s estate; that by the same order the Referee in bank- 
ruptcy adjudged that the value of plaintiff's mortgage security was not 
worth the amount of the lien against it and directed the Trustee in 
Bankruptcy to surrender said property to plaintiff; that plaintiff is now 
foreclosing its mortgage against said property but the value of said 
property will not exceed $500 or $600; that it is highly improbable that 
the bankrupt’s estate will be sufficient after all prior claims are paid to 
pay anything on the note; that J. V. Murph, one of the signers of 
the note, is a non-resident of Oklahoma and has no property or assets 
in the state and cannot be personally served with summons in the 
state; that defendant Yaffe has property in the state, and prayed judg- 
ment against him for the sum of $5,000 with interest together with 
attorney’s fees and costs. Affidavits for attachment against property 
of defendant situated in Rogers and Nowata County were filed and 
orders of attachment were issued to the sheriffs of said counties and a 
drag line bucket, a bank drill, and a drag line belonging to defendant 
were attached. Thereafter summons by publication based upon said 
attachments was issued against defendant. 


Defendant filed a special plea objecting to the jurisdiction of the 
court on the grounds that the court had no jurisdiction over his person 
nor over the property involved herein. Hearing was had on this special 
plea and the evidence of the Trustee in Bankruptcy for Twin Rivers 
Sales, Inc., was taken by which it developed that the property attached 
herein had been in the possession of the bankrupt at the time it was 
adjudged bankrupt and had been given into the custody of the referee; 
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that thereafter defendant Yaffe had filed a petition in reclamation before 
the referee in bankruptcy claiming the property as his own; that there- 
after the referee had adjudged said property to be the property of 
Yaffe and no part of the bankrupt’s estate and had ordered the Trustee 
to surrender the property to Yaffe but Yaffe had never yet called for it. 
Order denying special plea to the jurisdiction was entered and defendant 
was given additional time to plead. Thereafter defendant filed a motion 
to strike which was overruled; a motion to make more definite and 
certain and a general and special demurrer based on the allegations that 
the court had no jurisdiction of the person of defendant or of the sub- 
ject matter of the action, that there was a defect of parties defendant, 
and that the petition did not state a cause of action. Apparently neither 
of these was passed on by the court. Defendant filed a motion to make 
additional parties defendant alleging that when the note was executed 
defendant became an accommodation endorser of said note without con- 
sideration for the use and benefit of plaintiff; that at that time plaintiff 
obtained a chattel mortgage upon a TD 18 tractor and a D4 Caterpillar 
tractor; that at the time the note was endorsed by defendant plaintiff 
informed him that plaintiff had a mortgage on said property as security 
for the note; that subsequent to the execution of the note plaintiff 
through negligence or carelessness permitted J. R. Todd and Clarence 
L. Boyd Co. to obtain possession of said property, thereby materially 
reducing the security for the payment of the note to defendant’s detri- 
ment; that in order to obtain a complete determination of the rights 
and liabilities between plaintiff and defendant it was necessary that said 
Todd and Clarence L. Boyd Co. be made parties defendant so that an 
adjudication could be had as to the validity and priority of the chattel 
mortgage lien against said property, and prayed the court to make said 
parties defendant and bring them into court by proper process. This 
motion was overruled by the court. 

Thereafter defendant filed his answer which contained no general 
denial but consisted of specific admissions and denials of various allega- 
tions of plaintiff’s petition to the effect that defendant was not a maker 
of the note but an accommodation endorser for the bank; that he was 
informed that plaintiff would take adequate collateral security for the 
note and that it had a chattel mortgage on certain personal property 
including the TD 18 tractor and the D4 Caterpillar tractor mentioned 
above; that in preparing the chattel mortgage plaintiff carelessly and 
negligently misdescribed the TD 18 tractor so that as a result the 
mortgage lien on said tractor was lost and defendant deprived of the 
benefit of such security in the amount of $9,000 and defendant has 
therefore become released and exonerated to the value and extent of 
the security so lost; that through carelessness and negligence plaintiff 
permitted Twin Rivers Sales, Inc., to sell or dispose of the D4 Caterpillar 
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tractor which was worth $3500 as a result of which defendant has 
become released and exonerated to such amount; that plaintiff had 
taken no steps to obtain possession of said Caterpillar tractor and pre- 
vent the mortgagor from disposing of same; that plaintiff failed to sell 
the items upon which it foreclosed its mortgage for their true value and 
apply said true value to the reduction of the principal and interest on 
the note; that it did not advertise and sell such portion of the mortgaged 
chattels upon which it foreclosed according to law in that it did not 
send registered notice to defendant of such sale; that J. B. Murph was 
an endorser on the note and should be made a party defendant to this 
action; that failure of plaintiff to describe properly the ‘TD 18 tractor 
in its mortgage amounted to a failure of consideration because such 
failure properly to describe the tractor permitied J. R. Todd and 
Clarence L. Boyd Company to take said machine and deprive plaintiff 
of the mortgage which it would otherwise have had paramount and 
superior to any claim of Todd or Boyd and therefore said parties are 
necessary party defendants, and prayed that plaintiff take nothing. 


Plaintiff filed a motion to strike from defendant’s answer all allega- 
tions as to plaintifi’s negligence concerning the TD 18 tractor and the 
D4 Caterpillar tractor and as to the making of Murph, Todd, and 
Boyd Company parties for the reason that such allegations were not 
germane to the issues in the action and set forth no defense thereto 
and moved for judgment on the pleadings because defendant had set 
forth no defense to the action. Upon hearing of this motion the court 
sustained the motion to strike whereupon defendant asked for additional 
time in which to amend his answer. The court denied this motion of 
defendant and granted exceptions. The court then sustained plaintiff’s 
motion for judgment on the pleadings and entered judgment against 
defendant for the full amount of the note plus accrued interest, less 
the amount realized by the sale of the items foreclosed upon, gave plain- 
tiff an attorney’s fee as provided by the note and ordered that the 
property attached be sold and the proceeds of such sale be applied to 
satisfy the judgment, interest, costs and attorney’s fees rendered in 
favor of plaintiff. From this order and judgment of the court defendant 
appeals. 


Under his first proposition defendant urges five subheads: The first 
two, that the payee of a note is not a holder in due course and that as 
between the original parties an accommodation party is a surety are 
concededly correct but they are not material to a determination of the 
questions here involved. The third and fourth subheads are that the 
answer contains allegations of fact which are good defenses and entitle 
defendant to a jury trial. In this connection he urges that his allegations 
of negligence on the part of plaintiff in allowing a portion of the col- 
lateral to escape from the mortgage lien show a failure of consideration 
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as to him and that failure of consideration, either total or partial, is 
always a good defense; that a surety on a note is exonerated in like 
manner as a guarantor; that if by any act of the creditor without con- 
sent of the guarantor the original obligation of the principal is altered 
in any respect or the remedies or rights of the creditor in respect thereto 
are in any way impaired or suspended the guarantor is exonerated. 


Admittedly the consideration for the note was the $5000 loan made 
to Twin Rivers Sales, Inc. and it is not contended that Twin Rivers 
Sales, Inc. did not receive such consideration. Taken in connection with 
his argument that he was an accommodation endorser for the bank we 
assume defendant is attempting to say that as consideration for his 
signing the note the bank promised to and did obtain certain collat- 
eral and when a part of this collateral was dissipated his consideration 
failed to that extent. Yet he alleged in his motion to make additional 
parties defendant that he was an accommodation endorser of the note 
without consideration for the use and benefit of plaintiff. His allegations 
are not consistent and not sufficient to make him an accommodation 
endorser for the bank and therefore liable only to a holder in due course. 
Rather it appears that the bank extended credit to the principal on the 
strength of defendant’s endorsement and he is therefore an accommoda- 
tion endorser for the principal and liable to the bank as a surety. See 
48 O.S. 1951 § 76, defining an accommodation party. His allegations are 
not sufficient to show a failure of consideration as to him. 


The undertaking of a surety is absolute and he is directly liable to 
the creditor. A creditor may sue either a principal, endorser, or guar- 
antor or all of them at his option. 12 O.8.1951 § 234. As between 
creditor and surety it is the surety’s business to see that the principal 
pays. His contract is that he will himself pay the note when due and 
not that he will pay it in case the principal cannot be forced to do so. 
Mere omission by the creditor to sue the principal, even though demand 
is made by surety that this be done, is not enough to discharge the 
surety. The surety can pay the obligation, whereupon he becomes sub- 
rogated in equity to the mortgage and can institute proceedings against 
the principal, or he can by suit in equity demand that the creditor 
proceed against the principal upon giving proper indemnity against 
costs and delay. See National Bank of Poteau v. Lowrey, 57 Okl. 304, 
157 P. 103 for a full discussion. Defendant’s allegations are insufficient 
to state a defense to plaintiff’s cause of action. 


Under the fifth subhead defendant alleges error in the refusal of the 
court to allow him to amend his answer. He made no disclosure as to 
the contents of the proposed amendment nor did he show the character 
or the purpose thereof. In such circumstances it is not an abuse of 
discretion on the part of the court to refuse such amendment. Osage 
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Oil & Refining Co. v. Dickason Goodman Lumber Co., 106 Okl. 119, 
231 P. 475. 

Defendant in his second proposition urges error in rendering per- 
sonal judgment against him. In this connection he states that he filed 
special plea to the jurisdiction which was overruled and exceptions saved; 
that under numerous decisions of our court his subsequent plea to the 
merits did not serve to enter his general appearance inasmuch as he did 
not ask for affirmative relief. 

Defendant’s plea to the jurisdiction was apparently predicated on 
the assumption that the property attached was still in the custody of 
the Trustee in Bankruptcy and therefore the attachment proceedings 
were void and as a consequence the publication service based on the 
attachment proceedings were of no force. Upon hearing the uncon- 
tradicted testimony showed that the attached property was not in the 
hands of the Trustee and therefore the attachment was good. Defend- 
ant makes no complaint of the ruling of the court on this point. Had 
he done nothing further except answer without asking for affirmative 
relief he would probably come within the cases cited by him and no 
personal judgment could be rendered against him. But as shown above 
he asked the court on two occasions to make additional parties defend- 
ant, demurred to the petition both generally and specially, and chal- 
lenged the jurisdiction of the court over both his person and his prop- 
erty. This was sufficient to enter his general appearance. 


““The defendant, by pleading that the facts stated in the 
petition did not constitute a cause of action within the jurisdic- 
tion of the court, and that no issue could be joined upon the 
facts attempted to be alleged in the petition, and that the court 
was wholly without jurisdiction of the subject-matter, and pray- 
ing that the cause be dismissed for want of jurisdiction, entered 
a general appearance.” Jameson v. Harvel, 139 fects in the sum- 
mons and service of the summons. It was error to quash the 
summons and set aside the service after the defendant had en- 
tered a general appearance. Jameson v. Harvel, 139 Okl. 39, 
280 P. 1080, 1081. 


Affirmed. 


HALLEY, C. J., JOHNSON, V. C. J., and CORN, ARNOLD and 
BLACKBIRD, JJ., concur. 


WILLIAMS J., concurs in result. 
















TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Desire of Testator Creates No Special Legal Obligation on Trustee 





Moore v. Moore, Supreme Court of New York, 131 N.Y.L.J. 12 


Albert V. Moore, one of the founders of the Moore-McCormack Lines 
was trustee of a trust for the benefit of his daughter. The trust con- 
sisted of a considerable number of shares of Moore-McCormack Lines. 
Moore’s will indicated his desire that this stock not be readily disposed 
of in these words: “. ..I desire them to consider well, regardless of 
circumstances which may arise, before they sell any part of this stock.” 
When a bank, the successor trustee, applied for instructions regarding 
the sale of this stock the court ruled that the stock could be retained 
until “due care and prudence” necessitated its sale. 


It appears that this “due care and prudence” rule is the one trustees 
must follow under all circumstances and that the court was not saying 
anything novel in this opinion. However, it should be noted in part of 
the opinion the court pointed out that the trustees should be guided by 
the testator’s desire to keep the stock in the family so long as this could 
be done “without incurring complete and final ruin.” This seems to go 
considerably beyond the due care and prudence standard. 


Trustees Given Complete Discretion By Terms of Will 





In re Keyserling, Bisconti, Conroy, Court of Appeals of New York, 
April 8, 1954 


Decedent’s will bequeathed 75% of the residue of her estate to her 
trustees for the benefit of her daughter. She authorized her trustees to 
pay to the daughter so much of the principal of the trust “as in their 
sole and uncontrolled discretion they may deem wise, whether because 
of insufficiency of income personal need or otherwise. ...” The executor- 
trustee applied to the court for permission to distribute estate assets to 
the daughter without first setting up the trust. Two lower courts re- 
fused this permission on grounds that the executor-trustee had not 
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shown any lack of income, personal necessity or related reason for the 
daughter’s needing the principal. The Court of Appeals reversed the 
lower courts’ rulings and held that under the terms of the will the trustee 
had uncontrolled discretion to distribute principal. There was no re- 
quirement in the will that the reason for such distribution be related to 
the daughter’s need for funds. 


Lost Note Enforced Against Estate 





In re Baldwin, New Mexico Supreme Court, June 7, 1954 


When decedent was separated from his wife, he gave her a demand 
note for her share in their community property. The wife lost the note 
which remained unpaid at the decedent’s death, but was able to cor- 
roborate evidence of the note’s existence by testimony of her fellow 
employees. The court ruled that such corroboration was sufficient to 
satisfy the terms of the applicable statute and that consequently, the 
note was enforceable against the estate. 


Bank Upheld in Selling Gambling Syndicate 





Estate of Katleman, Nevada Supreme Court, April 15, 1954 


A bank, acting as co-administrator of an estate, sold shares of de- 
cedent’s stock in a gambling syndicate at a public sale while the other 
co-administrator was out of the state. Notices of the proposed sale were 
posted in public places and published in newspapers. The widow and 
the guardian of an infant heir objected to the sale on grounds that it had 
not been public because there had been only one bidder, that the bank 
could not act without the consent of the other co-administrator and that 
the bank failed to petition the court for permission to sell the property. 
The court ruled against these contentions and held that the sale had been 
properly conducted, that notice was adequate and that the bank did not 
have to petition the court for an order to sell since the estate was in debt. 


New Jersey Statute Deals with Veterans’ Loans 





New Jersey Laws, 1954, Chap. 98, Sec. 1, effective June 30, 1954 


A recent New Jersey statute permits savings banks to invest in Title 
III veterans’ loans “wherever located.” 
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Certificate of Deposit Not Jointly Owned Despite Indication of 
Joint Ownership 





Estate of Elliott, Pennsylvania Supreme Court, June 28, 1954 


Certificates of deposit were found in decedent’s safe deposit box bear- 
ing the following stamped inscriptions: “As joint tenants with right of 
survivorship, ‘and’ Joint owners, payable to either and after death of 
one to the survivor.” The court ruled under these circumstances that 
the regular law of gifts applying to bank deposits should apply and that 
there was insufficient evidence to indicate a clear intention on the part 
of decedent to make a gift. 

The court was trying to prevent the decedent from doing two things. 
If the gift were permitted, it would have meant the decedent had in 
effect given away his money and kept it at the same time. Also it would 
have permitted a disposition of property at death without compliance 
with the strict statutes relating to testamentary dispositions. 


Failure to Hand Over Key Prevents Gift from Taking Effect 





Chadrow v. Kellman, Pennsylvania Supreme Court, June 28, 1954 


Decedent told his niece he would make her joint owner of the con- 
tents of a safe deposit box. They went to the bank and signed a joint 
tenancy agreement but decedent did not give the niece either of the two 
keys to the box. The court held that since the niece never had access to 
the box, the decedent had not made delivery of the alleged gift to her 
and without effective delivery, there could have been no recognized gift.* 


* Compare with Estate of Elliott, supra. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





20-Year Moving Average Loss Rate Method Rejected by Court 





First National Bank at Wilkinsburg v. Commissioner, United States Tax 
Court Memorandum Decision 1954-78 


The Tax Court has rejected the Commissioner’s method of computing 
allowable additions to the bad debt reserve of a bank for the purpose of 
calculating the bank’s income tax deductions for 1948 and 1949. The 
Commissioner insisted additions to the bank’s bad debt reserve should be 
figured by supplementing its actual bad debt experience with the average 
bad debt experience of all member banks in the Fourth Federal Reserve 
District. The court figured its own “reasonable” additions to the re- 
serve under Internal Revenue Code, Section 23 (k). 


Rent Paid to Third Party Considered Ordinary Income 





Amey v. Commissioner, 22 United States Tax Court, No. 95 


Taxpayer acquired a 50% interest in an apartment hotel subject to 
a long-term lease and two substantial mortgages held by a bank. Part 
of the rent was paid to taxpayer in cash and part was paid to the bank 
to amortize the mortgage. Under these circumstances, the Tax Court 
held that the part of the rent applied to pay off the mortgage was 
ordinary income to the taxpayer even though she did not receive this 
amount directly and even though she was not personally liable on the 
mortgage. 


Executor Proves Will Ambiguous, Avoids Taxes 





Estate of Albert Pepper, New York Court of Appeals, June 4, 1954 


The highest state court in New York has ruled that a decedent’s will 
was ambiguous in regard to the payment of taxes and that therefore the 
apportionment rule should apply. The will provided that specific be- 
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quests were made free of taxes and that taxes should be paid out of the 
residue of the estate. This in itself is a clear direction against apportion- 
ment of taxes. However, in another part of the will, decedent provided 
that a trust for his widow should consist of half of the residue of the 
estate. By doing this, he made a specific bequest of the residue which 
by one part of the will was to bear the brunt of any taxes and yet indi- 
cated in an earlier part of his will that taxes were not to be paid out of 
such specific bequests. Because of this ambiguity, the court applied the 
statutory apportionment formula. 


Creation of Trusts to Minimize Income Taxes Does Not Give Rise 
to Estate Tax 





Estate of Minzesheimer; Chemical Bank & Trust Co., Executor v. Commis- 
sioner, United States Tax Court, Memorandum Decision 1954-117 


Decedent owned many shares of a company which was in the process 
of complete liquidation in 1936. In that year she created trusts of the 
shares for her two sons in order to avoid paying income taxes on the 
liquidating dividends. When she died in 1948, the Commissioner claimed 
the value of the trusts should be included in her gross estate because 
they were designed as substitutes for testamentary dispositions and were 
thus to be classified as transfers in contemplation of death. The court 
rejected this view and noted that the transfers were prompted entirely 
by a motive associated with life, i.e. the avoidance of income taxes. 


Federal Estate Tax Not Deductible in Calculating State Tax 





Watrous et al v. Connelly and Tax Commissioners, Connecticut Supreme 
Court of Errors, May 12, 1954 


The Connecticut Supreme Court of Errors has ruled that in calculat- 
ing a decedent’s gross estate for Connecticut Succession Tax purposes, 
the executors could not deduct the amount of the federal estate tax pay- 
able by the estate. The executors argued that the gross estate should 
not include the amount of the federal tax because the Connecticut levy 
is a tax on legacies received by the beneficiaries who clearly could not 
receive the amount paid in federal taxes. They also argued that the 
Connecticut tax was unconstitutional because it was a tax on a tax. 
The court rejected both theories. 
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Court of Appeals Rules on U. S. Government Bonds Case 





Hartford-Connecticut Trust Co. v. United States, United States Court of 
Appeals, Second Circuit, April 26, 1954 


Decedent, a British subject, died at Monte Carlo owning United 
States government bonds physically located in this country. The Court 
of Appeals of the Second Circuit ruled that although the bonds were 
not includible in the decedent’s gross estate and thus were not directly 
taxable, it was nevertheless proper to include them in the “entire gross 
estate, wherever situated” for purposes of calculating the deduction for 
administration expenses even though this resulted in a slight and in- 
direct tax on the bonds. 


Bequest to Trustee for Partial Use Outside State Does Not Give 
Rise to Ohio Tax 





Estate of Ogelbay; Central National Bank of Cleveland v. Department of 
Taxation of Ohio, Ohio Supreme Court, 1620 O.S.1L 


Decedent bequeathed the residue of his estate to the Central National 
Bank of Cleveland as trustee. Part of the proceeds of the trust were to 
be allocated to charities designated by the Cleveland Foundation, an 
organization set up by the bank for the distribution of trust funds to 
local charities. Also decedent directed that not more than 50% of the 
trust funds were to be used for an out-of-state charity. The court ruled 
that the remaining 50% of the bequest was a “substantial part” under 
the state statute and since this substantial part was to be used within 
the state of Ohio, the entire bequest was exempt from estate taxes. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Business Outlook 
HE economic record for 1954 
as a whole should be generally 
satisfactory, states Roy L. Reier- 
son, vice-president of the Bankers 
Trust Company of New York. 

Anticipated is a gross national 
product only about 3 per cent less 
than the $365 billion reported for 
the peak year 1953; consumer 
spending is estimated about 1 per 
cent higher than last year’s $230 
billion figure. Industrial produc- 
tion, which averaged about 134 in 
1953 is expected to be about 7 or 8 
points lower this year—largely be- 
cause of an estimated decline of 12 
per cent in durable goods manufac- 
tured; output of non-durable goods 
is not expected to show much 
change. While production of pas- 
senger cars may decline some 800 
thousand below 1953’s production 
of 6.1 million, new dwelling starts 
may be as much as 5 per cent 
above the 1.1 million 1953 level. 
On the other hand, the steel indus- 
try, which operated at 95 per cent 
of capacity in 1953, may average 
around 70 per cent of a somewhat 
larger capacity this year. 

No tendency toward a downward 
spiral has been displayed by the 
business adjustment, which has 
been in process since mid-1953. As 
a matter of fact, business condi- 
tions have been generally stable in 
recent months. And, although no 
sign of a broad upturn is evident 
at this time, a review of some of 


the major forces affecting business 
conditions suggests that a moder- 
ate increase in activity is in the 
making. 

Mr. Reierson believes that the 
closing months of the year should 
witness some increase in the rat 
of business activity. Cutbacks in 
Government spending and defense 
orders, as well as the liquidation 
of inventories, are expected to 
diminish or disappear in the period 
ahead. At the same time, strength 
in the building and construction 
fields is likely to be maintained. 
Thus, some improvement in aggre- 
gate economic activity is visualized 
over the next six to twelve months. 
However, the pace and extent of 
the expansion are likely to be 
modest, barring further interna- 
tional troubles or another war 
scare. 


Nevertheless, Mr. Reierson feels 
that it is still too early to formulate 
definite views with regard to 1955. 
Developments over the next six 
months, he observes, may give 
some clues as to whether the cur- 
rent strength in residential build- 
ing is likely to persist, or whether 
it will prove to be merely a tem- 
porary result of recent liberaliza- 
tion in the financing of home pur- 
chases. He also suggests close 
scrutiny of the markets for con- 
sumer durable goods, the trend of 
business plant and equipment ex- 
penditures, as well as decisions in 
the field of Government policy. 
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“Pending some light on these im- 
ponderables,” he concludes, “one 
may hazard the guess that eco- 
nomic activity in 1955 will average 
only slightly above 1954, and that 
the economy may be confronted 
with another test of its strength 
in the next twelve or eighteen 


months.” 


The Bankers Trust officer sees 
no prospect of an early return to 
a peacetime economy. Confront- 
ing us for the indefinite future is 
one troublesome question. Will 
Communist pressures around the 
world jead to renewed expansion in 
our defense program or to height- 
ened fears of war? 

According to Dr. Arthur F. 
Burns, chairman of the Council of 
Economic Advisers, the evidence 
at hand suggests that this country 
is entering a new “phase of eco- 
nomic expansion.” He adds, how- 
ever, that the art of business 
forecasting is imperfect and the 
possibility exists th..t the current 
economic recovery may prove 
abortive. Nevertheless, while cur- 
rent trends are mixed, business as 
a whole is improving. 

A remarkable achievement, 
states Dr. Burns, is the fact that 
disposable personal income in- 
creased during the year in the face 
of a 9 per cent drop in industrial 
production. He attributes this per- 
formance, which is without parallel 
in our economic history, to a simul- 
taneous combination of tax reduc- 
tions and expanded and increased 
social security payments. The CEA 
chief emphasizes that the Govern- 
ment must “use tax reduction with 
an eye to stimulating both con- 
sumption and investment, rather 
than the one or the other.” 


The “first premise” of Govern- 


ment policy, says Dr. Burns, is 
that “the Government cannot 
stand aloof from the private econo- 
my but must be ready to take 
vigorous steps to help maintain a 
stable prosperity.” There is no 
longer any serious controversy, he 
adds, as to whether or not the 
Government should play a positive 
role in helping to maintain a high 
level of economic activity. The 
need for controlling business 
cycles, he remarks, is no longer de- 
batable; what is debatable is the 
“nature of Government action, its 
timing, and its extent.” 

Dr. H. E. Luedicke, editor of the 
New York Journal of Commerce, 
anticipates that 1955 will be an- 
other satisfactory year. He does 
not expect it to be as good as 1954, 
neither does he expect it to be 
“seriously worse.” A factor which 
could result in a spontaneous lift 
in the economy would be a sudden 
deterioration in the international 
situation. The latter, he contends, 
would merely tend to accentuate 
the artificialities in the current 
business picture and would extend 
the period of hypertensions. 


On the other hand, he calls at- 
tention to powerful and sound 
long-range “lift” factors in the 
economy. In this category, he lists 
the sensational population growth 
and trend toward even greater 
technological progress. “These for- 
ces,” he declares, “are already ex- 
ercising a cushioning effect in the 
economy. In other words, if it 
were not for them, weakness this 
year probably would have been 
more pronounced and the question 
mark for 1955 would be just that 
much bigger. 

“The full impact of these strong 
long-range forces,” he continues, 
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“still is a few years off, however. 
These factors will not generate a 
return to full fledged boom con- 
ditions in 1955. As things are now 
shaping up, it probably will not be 
until 1956, at the earliest, that the 
1953 production peak will be ex- 
ceeded.” 

The business decline that started 
in mid-1953 has now been tempo- 
rarily halted, notes Dr. Luedicke. 
But in the event of any pro- 
nounced deepening in the decline, 
he expects a showdown to develop 
between the current Eisenhower 
program of building a firmer and 
sounder base for the future eco- 
nomic growth and the opposition 
program of more immediate Gov- 
ernment intervention of the pump- 
priming type designed to speed 
further income redistribution. In 
such event, he believes it probable 
that the Eisenhower Administra- 
tion would modify its present stand 
and concentrate on near-term ob- 
jectives, rather than the sound 
long-range objectives of its present 
policies. 


Trust Funds and 
Common Stocks 


Conservative investors, such as 
trust funds, are in common stocks 
to stay, declares Benjamin Strong, 
president of the United States 
Trust Company of New York. Mr. 
Strong regards common stocks as 
a necessary part of the investment 
fabric, describing this as “the big 
change” of the past fifty years. 
Prior to 1869, participation by 
trusts in common stock invest- 
ments ran the risk of incurring dire 
penalties. 

“In good times or bad, war or 
peace, inflation and deflation .. . 
we are in equities for all time and 
we had better look closely at the 
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reasons why we are there, and how 
we can justify being there,” com- 
ments Mr. Strong. More specific- 
ally, he enumerates the reasons for 
“being there” as: 
1. A more stable interest rate 
structure. 
2. A more favorable equity mar- 
ket in which to function. 
8. A more mature industrial 
climate in which to invest. 
Today, the United States is the 
financial center of the world, with 
the dollar the free world’s hard 
currency. This country has be- 
come a cheap money center, as 
London was for past generations. 
Mr. Strong regards the cheap 
money market as the primary in- 
fluence in the trend toward equi- 
ties. Also, the changed character 
of the equity market, resulting 
from the supervisory methods of 
the stock exchanges, the Federal 
Reserve, and the Securities & Ex- 
change Commission, has reduced 
speculative influences. Finally, the 
generally financially sound position 
of industry has made more corpo- 
rations worthy of investment con- 
sideration. In this connection, he 
points out that management now 
inspires confidence and is even 
eager to discuss facts, figures, and 
policies with investors. 


State Government Outlays 

The 48 state governments em- 
ployed nearly one million out of a 
total of about 6 million public em- 
ployees in all types of government 
during 1953, states the October 
issue of the Federal Reserve Bank 
of Cleveland’s Business Review. 
The survey calls attention to the 
substantial increase in outlays dur- 
ing the postwar years and at- 
tributes this rise to the increased 
requirements of a larger popula- 
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tion for the services provided by 
state governments, as well as the 
higher costs for these services. 

Pressure on state governments to 
provide more and more facilities 
for their residents will be with us 
for a number of years to come, ac- 
cording to the Cleveland Reserve 
Bank. The pressure stems from a 
backlog of needs built up during 
the depression period of twenty 
years ago and during the war and 
immediate postwar years. During 
the depression, the lack of funds 
prevented the states from keeping 
pace with demand; during the war 
and immediate postwar period, 
searcities and population growtb 
had the same effect. 

Needs are great in the area of 
public education and highways 
despite current large outlays. Pro- 
vision for highway and educational] 
facilities accounted for more than 
half of all general expenditures by 
state governments during 1953. 
Outlays for highways alone were 
over $3.5 billion, or about 25 per 
cent of total state government gen- 
eral expenditures; outlays for edu- 
cation by the 48 state governments 
amounted to $4.4 billion in 1953, 
or about 30 per cent of all general 
expenditures. 


Will the state governments be 
able to provide the required facili- 
ties in public education and high- 
ways? The outcome, observes the 


Business Review, “will depend on 
the revenues available in the years 
ahead — the prospect of which 
revenues makes possible today’s 
borrowing power and_ spending 
power.” 


Bank Deposits at New High 


The nation’s bank deposits 
reached a new high this year for 
mid-year statistics. According to 
the tabulations of R. L. Polk & Co., 
publishers of Polk’s Bank Direc- 
tory, over 202.9 billion dollars were 
on deposit at the close of business, 
June 30, 1954. This reflected an 
increase of more than 91% billions, 
over June of last year. 1954’s mid- 
year deposit figure was very close 
to the “all-time high” of 203.9 bil- 
lion registered at the end of 1953. 
Impressive gains were also re- 
corded in the Capital Accounts and 
the Total Assets columuis. 

Mergers, consolidations, and the 
effects of a general expansion were 
evident in Polk’s bank tally for 
mid-year 1954. Banks grew fewer 
while branches multiplied—there 
were 83 less banks and 450 more 
branches than were reported the 
previous June. Since December 31, 
1953, 49 banks went out of exist- 
ence and 214 new branches opened. 
Polk’s recapitulation, which in- 
cludes Alaska, Hawaii, Puerto 
Rico, and U. S. Dependencies lists 
14,561 banks and 6,337 branches 
operating as of June 30, 1954. 
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BOOKS FOR BANKERS 


INVESTMENT COMPANIES. By Arthur 


Wiesenberger, 61 Broadway, New York 
City. 1954. $20.00. Pp. 384. The 
reputation of this volume as an encyclo- 
pedia of investment company informa- 
tion is well maintained by the 14th 
edition. Part I, which is devoted to 
information of a general nature contains 
two valuable new chapters — “Mutual 
Fund Accumulation Plans” and “Estate 
Building for Life—and Death.” Parts 
II through V_ cover open-end and 
closed-end investment companies. Be- 
sides describing the various types of 
funds, analyses of individual companies 
are presented. Also included are the 
complete portfolio holdings of 86 of 
these firms, an informative glossary, and 
89 pertinent tables. 


DIRECTORY OF INSTITUTIONAL IN- 


VESTORS OF THE UNITED STATES 
AND CANADA. Fiduciary Publishers, 
Inc. New York City. 1954. $10.00. 
Pp. 146. More than 4,000 institutional 
investors in the United States and Can- 
ada are listed in this compendium, which 
also includes information relating to 
their assets and personnel. Among the 
types of investors covered are life, fire 
and casualty insurance companies, in- 
vestment companies, trust departments, 
commercial and savings banks, and foun- 
dations and charities. This unique com- 
pilation is of particular value to securi- 
ties dealers and those in the investment 
field. Also of interest is an informative 
table setting forth the rights of non- 
resident trust companies as act as fidu- 
ciary under laws of various states, as 
well as another tabulation outlining the 
investment powers of trusts with re- 
spect to the prudent man rule, the power 
to invest in common shares, and the use 
of common trust funds. 


FINANCING THE INSTALMENT PUR- 


CHASES OF THE AMERICAN FAM- 
ILY. By Clyde W. Phelps. Commer- 
cial Credit Co. Baltimore. 1954. Pp. 104. 
This volume is the third of a series of 
“Studies in Consumer Credit” and deals 
with the financing of automobiles, home 





appliances, and other consumers’ durable 
goods. It supplies much technical in- 
formation in convenient form and is a 
valuable source book for students as 
well as those in the credit field. 

The studies in this series, sponsored by 
the Commercial Credit Company and 
authored by Professor Phelps, represent 
a public service. Their aim is to explain 
the operations and various aspects of the 
functions performed for the American 
people by a diversified sales finance 
company. 


PRINCIPLES OF BUSINESS LAW IN 


PENNSYLVANIA (Under the Uni- 
form Commercial Code) Fifth Edition. 
By Sheldon C. Tanner, Philadelphia, 
Penn. George T. Bisel Company. 1954. 
$10. This book is composed of a series 
of illustrated lectures on Business Law, 
as delivered at The Pennsylvania State 
University during the academic year 
1953-1954. The object of this work is 
to present the general pattern of Eng- 
lish and American law, in conjunction 
with the legal institutions of the Com- 
monwealth of Pennsylvania. The devel- 
opments that have taken place since the 
last publication of this work, especially 
with the adoption of the new Uniform 
Commercial Code, have been so numer- 
ous, and affect so many areas of the 
law, that it has been deemed advisable 
to rewrite this book in its entirety. 

In the preparation of this work an 
effort has been made, first, to review 
the current legislation and decisions of 
the courts pertinent to this subject, 
second, to study the relevant provisions 
of the Uniform Commercial Code, third, 
to indicate the impact of the Restate- 
ment of the Law on the legal insitutions 
of the Commonwealth in the areas cov- 
ered by the text, and finally, to dis- 
tinguish more clearly between the laws 
of the states where substantial differ- 
ences appear. An effort has also been 
made to increase the effectiveness of the 
book as a teaching aid, by the introduc- 
tion of more than a thousand new cases, 
examples, and problems. 
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The Uniform Commercial Code is 
probably the most important enactment 
in the civil law since the turn of the 
century. It was adopted in Pennsyl- 
vania on April 6, 1953, to become effect- 
ive on July 1, 1954. The purpose of this 
legislation is to simplify and modernize 
the rules of law governing commercial 
transactions, and yet preserve the flex- 
ibility and expansion of the law through 
custom, usage, and agreement. The code 
replaces the former uniform acts dealing 
with negotiable instruments, warehouse 
receipts, sales, bills of lading, stock trans- 
fers, conditional sales, and trust receipts, 
as well as the Bulk Sales Act of 1919, the 
Bank Collection Act of 1931, the Ac- 
counts Receivable Act of 1941, the 
Chattel Mortgage Act of 1945, the 
Factor’s Lien Act of 1947, and a few 
related statutes. The first article of the 
code deals with general provisions and 
definitions. The remaining articles are 
devoted to Sales, Commercial Paper, 
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Bank Deposits and Collections, Docu- 
mentary Letters of Credit, Bulk Trans- 
fers, Documents of Title, Investment 
Securities, and Secured Transactions. 
Substantially all of the code has been 
included in this study, except part of 
the article on Bank Deposits and Col- 
lections, and a short article on Docu- 
mentary Letters of Credit. 

The scope of this work has been de- 
termined in part by the educational 
needs of accountants, as indicated dur- 
ing the past quarter century by the 
American Institute of Accountants, and 
by the State Board for the Examination 
of Public Accountants. In this edition 
a great many additional problems have 
been added at the end of the chapters. 
These problems are based in part on 
the current decisions of the courts, and 
in part on the past examination ques- 
tions in Commercial Law as prepared 
by the State Board for the Examination 
of Public Accountants. 


BOOKS FOR BANKERS 


Write for our new catalogue 


of banking books to help you 


in your practical work .. . 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET, CAMBRIDGE (42), MASS. 
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It Costs No More To Give More— 





If You Give The Bonus In Savings Bonds! 


If your company is one of the more than 
15,000 companies that have the Payroll Sav- 
ings Plan you know what your employees 
think of Savings Bonds—they spell it out 
for you every month in their Savings Bond 
allotments. 

If you don’t have the Payroll Savings 
Plan, and are wondering whether your peo- 
ple would like to receive their bonus in 
Bonds. here are a few significant facts: 

—every month, before they get their pay 
checks or envelopes —8,500.000 men 
and women enrolled in the Payroll 
Savings Plan invest $160,000,000 in 
U. S. Savings Bonds. 

—Payroll Savers hold their Bonds: In 


the three years since the popular E 
Bond commenced to mature (May, 
1951 to September, 1954) over 
$14,000,000,000 have come due. 
Throughout this period approximately 
75% of the maturing bonds were re- 
tained by their owners under the 
automatic extension plan. 
To the Payro!l Saver, and to the man who 
buys his Bonds at a bank (because his com- 
pany does not provide the Payroll Savings 
Plan) a One Hundred Dollar Savings Bond 
looks bigger and better and is bigger and 
better, than a check for $75. Make this a 
merrier Christmas for every employee. Give 
the gift that keeps on giving. 


The United States Government does not pay for this advertising. The Treasury Department 


thanks, for their patriotic donation, the Advertising Council and 
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in this Moment 


The prayer lingers still . . . across 
the table as Dad begins to serve. 
Assuring, all-encompassing... 
The words of thanksgiving from 
a good provider to the Great 
Provider... being made real in this 
time of security together. 


Saving for security is easy—on the Pay- 
roll Savings Plan for investing in 
United States Savings Bonds. 


This is all you do. Go to your com- 
pany’s pay office, choose the amount 
you want to save. That money will be 
set aside for you before you even draw 


Only in a land like ours are we free 
to choose security as a goal of 
living. And through this choice 

we achieve another great gift. 
For, it is secure homes, one 
joining another, that make up the 
security of America. 


your pay. And automatically invested 
in U.S. Series ‘“‘E’’ Savings Bonds 
which are turned over to you. 


Series “E” Bonds earn an average 
% interest per year, compounded semi- 
annually. And they can go on earning 
for as long as 19 years and 8 months. 


The U.S. Government does not pay for this advertisement. It is 
donated by this publication in cooperation with the Advertising 
Council and the Magazine Publishers of America. 





